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MEMORANDUM

SUBJECT: Indoor Air Sampling Results at Grenada Stamping (January and March 2018)

FROM: Steve Spurlin. EPA On-Scene Coordinatorﬁb&
THRU: David Nunn, Eastman & Smith LTD, Attorney for Ice Industries
TO: Workers at Grenada Stamping

On December 29, 2017, a treatment system intended to reduce elevated levels of trichloroethene (TCE)
inside the manufacturing building at Grenada Stamping was restarted under an EPA removal action.
Removal actions are short-term responses intended to protect people from risks or potential risks associated
with contaminated sites. Sampling to date shows the system is effective at reducing TCE to below risk levels.

Indoor air samples are being collected using Radiello® samplers at three locations over a specified duration
(seven days in January. and 28 days between February and March). Samples were collected at three
locations, including two locations where workers among the sensitive population work (B6 and B9). and one
location where workers among the non-sensitive population work (B3). The locations selected are those
where employees most frequently conduct work and where elevated concentrations of TCE were previously
detected (before the treatment system was put in place).

Results from January and March 2018 sampling were all below the removal management levels (RMLs) for
sensitive and non-sensitive populations. RMLs are used by EPA to help determine if any future actions may
be needed. A sample result higher than a RML by itself does not imply that adverse health effects will occur.
The data show that the system helps lower the indoor air concentrations inside the Facility.

Table 1: Summary of TCE Concentrations in Indoor Air inside of Manufacturing Building
| RMLfor Concentrations Detected

Samole | sensitive/
p- Sampling Date | Non-
Duration { .
| Sensitive
; | Populations i
 7-day 1/11-1/18/2018 88/26 22 20 28
| 2s-day | 2/63/6/2018 8826 19 70 1.7

EPA will continue 1o oversee the treatment system. The party operating the system is required to conduct
periodic indoor air sampling and sampling of the system to ensure the system is performing properly. and
that workers and the surrounding community are protected while the system operates.

EPA. in consultation with the Mississippi Department of Environmental Quality, proposed the Rockwell
Grenada site to the Superfund National Priorities List (NPL) in January 2018 to comprehensively address
contamination at the Grenada Stamping facility and in the surrounding community. More information is
posted online at: www.epa.gov/superfund/rockwell-intl-wheel. If vou have questions or need additional
information from the EPA, please contact me at (731) 394-8996.

Internet Address (URL) * http://iwww.epa.gov
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MEMORANDUM

SUBJECT: Indoor Air Sampling Results a1 Grenada Stamping (March and May 2018)

FROM: Steve Spurlin, EPA On-Scene Coordinator ¢, g .
THRU: David Nunn, Eastman & Smith L'TD, Attorney for lce Industries
TO: Workers at Grenada Stamping

On December 29, 2017, a treatment system to reduce elevated levels of trichloroethene (TCE) inside the
manufacturing building at Grenada Stamping was restaried under an EPA removal action. Removal actions are
short-term responses intended to protect people from risks or potential risks associated with contaminated
sites. Sampling to date continues to show the system is effective at reducing TCE 1o below risk levels.

Indoor air samples are being collected using Radiello® samplers at three locations over a specified duration.
Samples are collected at three locations, including two locations where workers among the sensitive population
work (B6 and B9), and one location where workers among the nan-sensitive population work (B3). The
locations selected are those where employees most frequently conduct work and where elevated concentrations
of TCE were previously detected (before the treatment system was put in place).

Results from sampling since the system was restarted have all been below the removal management levels
{RMLs) for sensitive and non-sensitive populations. RMLs are used by EPA 1o help determine if any future
actions may be needed. A sample result higher than a RML by itself does not imply that adverse health eftects
will occur. The data show that the system helps tower the indoor air concentrations inside the Facility. The
results from the most recent sampling in March through May 2018 are summarized below.

entrations in Indoor Air inside of Manufacturing Building
RML for Concentrations Detected

Table 1: Summary of TCE Conc

Sample ; Sensitive/ :
p, Sampling Date | Non-
Duration ! . 3
Sensitive | 8-3
| Populations |
29-days 3/6-4/3/2018  8.8/26ug/m3  2.0ug/m3 4.7ug/m3  1.7ug/m3
28-days  4/3-5/1/2018  8.8/26ug/m3  1.6ug/m3 4.7ug/m3 1.5ug/m3

EPA will continue to oversee the treatment system. The party operating the system is required to conduct
periodic indoor air sampling and sampling of the system to ensure the system is performing properly. and that
workers and the surrounding community are protecied while the system operates.

EPA. in consultation with the Mississippi Department of Environmental Quality, proposed the Rockwell
Grenada site to the Superfund National Priorities List (NPL) in January 2018 to comprehensively address
contamination at the Grenada Stamping facility and in the surrounding community. More information is posted
online at: www .epa.gov/superfund/rockwell-intl-wheel. If you have questions or need additional information
from the EPA, please contact me at (731) 394-8996.
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MEMORANDUM
SUBJECT: Indoor Air Sampling Results at Grenada Stamping (May 2018)
)
FROM: Steve Spurlin, EPA On-Scene Coordinator QM
THRU: David Nunn, Eastman & Smith LTD. Attorney for ice Industries
TO: Workers at Grenada Stamping

On December 29, 2017, a treatment system to reduce elevated levels of trichloroethene (TCE) inside the
manufacturing building at Grenada Stamping was restarted under an EPA removal action. Removal actions are
short-term responses intended to protect people from risks or potential risks associated with contaminated sites.
Sampling to date continues to show the system is effective at reducing TCE to below risk levels.

Indoor air samples are being collected using Radiello® samplers at three locations over a specified duration.
Samples are collected at three locations, including two locations where workers among the sensitive population
work (B6 and B9), and one location where workers among the non-sensitive population work (B3). The locations
selected are those where employees most frequently conduct work and where elevated concentrations of TCE
were previously detected (before the treatment system was put in place).

Results from sampling since the system was restarted have all been below the removal management levels
(RMLs) for sensitive and non-sensitive populations. RMLs are used by EPA to help determine if any future
actions may be needed. A sample result higher than a RML by itself does not imply that adverse health effects
will occur. The data show that the system helps lower the indoor air concentrations inside the Facility. The results
from the most recent sampling in May 2018 is summarized below.

Table 1: Summary of TCE Concentrations in Indoor Air inside the Manufacturing Building
RML for Concentrations Detected
Sensitive/
Sampling Date Non-
Sensitive
Populations

5/1-5/29/2018 _ 8.8/26ug/m3  2.0ug/m3  4.8ug/m3  0.73ug/m3

Sample
Duration

) 28—days

EPA will continue to oversee the treatment system. The party operating the system is required to conduct periodic
indoor air sampling and sampling of the system to ensure the system is performing properly, and that workers and
the surrounding community are protected while the system operates.

EPA, in consultation with the Mississippi Department of Environmental Quality, proposed the Rockwell Grenada
site to the Superfund National Priorities List (NPL) in January 2018 to comprehensively address contamination at
the Grenada Stamping facility and in the surrounding community. More information is posted online at:

www epa.covisuperfund/rockwell-intl-wheel. 1f you have questions or need additional information from the EPA,
please contact me at (731) 394-8996.

Internet Address (URL) « http.//'www epa.gov
Recycled/Recyclable - Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 30% Postconsumer)




U. S. Environmental Protection Agency — Region 4

Py Upcoming Sampling Events in the Eastern Heights Subdivision
\.’EPA Rockwell International Wheel & Trim Site, Grenada, Mississippi

JUNE 11 - 22 & Tentatively JULY 9 -20, 2018

EPA will continue to conduct sampling in the Eastern Heights community between June 11 —22 and
tentatively July 9 - 20, 2018. In June, EPA will sample groundwater, soil gas and outdoor air. In July,
EPA plans to sample outdoor air, indoor air and air under the foundations of homes located over the
TCE-contaminated groundwater plume. EPA will ask property owners for permission before testing
their property. Both sampling events are part of the Remedial Investigation (RI) for the Rockwell
Grenada site. The purpose of the RI is to collect data necessary to assess any risks to human health
and the environment, which will help determine where any cleanup activity may be needed.

If you have any questions, please call Shelby Johnston, Remedial Project Manager, at (404) 562-
8287, or Abena Ajanaku, Community Involvement Coordinator, at (404) 562-8834. More
information about the Site can be found at: www.epa.gov/superfund/rockwell-intl-wheel.

May 24, 2018



U. S. Environmental Protection Agency — Region 4
o Upcoming Sampling Event in the Eastern Heights Subdivision
\'IEPA Rockwell International Wheel & Trim Site, Grenada, Mississippi

During the dates of October 2-11, 2018, the United States Environmental Protection Agency (EPA) will
conduct soil and groundwater sampling around the perimeter of Eastern Heights and outdoor air sampling
within Eastern Heights. Samples of soil and groundwater will be taken from the surface down to the bottom
of the aquifer (approximately 60 feet down). This sampling event is part of the Remedial Investigation (RI)
for the Rockwell International Wheel & Trim Site. The purpose of the Rl is to collect data necessary to
assess any risks to human health and the environment, which will help determine future cleanup activities.

The Rockwell International Wheel & Trim Site was proposed to the Superfund National Priorities List (NPL)
on January 18,2018, and finalized on September 13, 2018. Adding the Site to the NPL will advance a
comprehensive cleanup to address all contamination from former operations at the facility, in Eastern Heights
and in other surrounding areas.

If you have any questions, please contact Shelby Johnston, Remedial Project Manager, at (404) 562-8287, or
Abena Ajanaku, Community Involvement Coordinator, at (404) 562-8834. More information about the site
can be found at: www.epa.gov/superfund/rockwell-intl-wheel.
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OVERNIGHT MAIL
- URGENT LEGAL MATTER
PROMPT REPLY NECESSARY

Ted. B. Lyon, Jr.

Marquette W. Wolf

18601 Lyndon B. Johnson Freeway, Suite 525
Town East Tower

Mesquite, TX 75150

Re: Rockwell International Wheel and Trim Proposed Superfund Site (aka Grenada
Manufacturing, LLC facility), Grenada, Mississippi

Mr. Wolf and Mr. Lyon:

This letter is to follow-up with you regarding the email that I sent to representatives of your firm, Ted
Lyon (tblyon@tedlyon.com), Marquette Wolf (mwolf@tedlyon.com), and Lorrie Mckeever
(Lorrie(@tedlyon.com), on Friday, June 8, 2018. I have not received a response to my email, therefore 1
reiterate the content of that email below and request that you respond by Wednesday, June 13, 2018 as
requested.

The United States Environmental Protection Agency is investigating the release or threat of release of
hazardous substances, pollutants, or contaminants at the Rockwell International Wheel and Trim
Proposed Superfund Site in Grenada, Mississippi (Site). As the EPA has communicated at recent public
meetings, and specifically advised you by email on May 15, 2018, the Agency has been preparing to
perform additional indoor and sub-slab air sampling in the Eastern Heights neighborhood.

For those residents that you represent, the EPA would gladly coordinate through you to get the
necessary sampling access agreements signed, but we were unable to do so until you provided us with a
current list of the clients that you represent in the Eastern Heights neighborhood. The EPA had
requested this information from you in the past, and again requested it by phone and email on May 17,
2018 (via telephone conversation and email between Stephen Smith and Ted Lyon). On June 5, 2018, 1
spoke with Lorrie Mckeever in your office and again reiterated that without the requested client
information, we are unable to identify those individuals represented by you or coordinate signature of
access agreements through you. As of June 5, 2018, the EPA had already received access from a
significant number of residents, and only a small subset of the residents had communicated to the EPA
that they are represented and wanted to discuss the access agreement with their counsel prior to signing.
Another portion of the residents had not yet responded to the access agreement and information left by

Internet Address (URL) « htip//www.epa.gov
Recyled/Recyctable « Printed with Vegetable Ol Based lnks on Recycled Paper (Minimum 30% Postconsumet)



the EPA at their homes. After my discussion with Lori Mckeever on June 5, 2018, she sent an email at
3:09 pm enclosing the current list of your clients in Eastern Heights. On June 6, 2018, at 1:57 pm,

Ms. Mckeever sent another email “revoking” “any access authorizations executed by [y]our clients in
Eastern Heights for testing” and specifically listed resident names and addresses for eight properties.

During the EPA’s September 2015 and 2016 Vapor Intrusion (VI) studies in the Eastern Heights
subdivision, TCE was detected in the ambient air at levels below, but near, the indoor air action levels
for TCE (2 ug/m®). TCE was detected, but at lower levels, in the ambient air near the subdivision during
the VI study conducted in May 2016. Additional ambient air and fence-line monitoring were conducted
at the Rockwell International Wheel and Trim Facility (Facility) between July and November 2017, and
TCE was detected above the detection limits in many samples, but again below the indoor air action
levels. Based on these results, the EPA technical team recommended a comprehensive ambient air study
be conducted starting in May 2018 and continuing into the warmer summer months to try to determine
the source of the TCE in the ambient air near the neighborhood. Fence-line sampling results at the
Facility performed between March 6 and April 2, 2018, are below the indoor air screening level of 0.21
ug/m’ and indicate no elevated risk to the community. The outdoor (ambient) air is compared against the
indoor air levels because it is considered more protective. Because the chances of increased volatility of
a chemical like TCE in the warmer months, having this ambient air study done over the summer months
is needed to confirm if there are any consistent ambient air concentrations that could possibly impact the
Eastern Heights subdivision. Without this data, the potential risks cannot be fully evaluated.

Therefore, pursuant to the EPA’s mandate to protect human health and the environment, the EPA
requests your assistance in coordinating access with your clients to conduct sampling activities
including, but not limited to, drilling groundwater sampling wells, sampling of groundwater, surface
soil, subsurface soil, sediment, surface water, sub-slab air, indoor air and outdoor air. Please find below

a list of addresses of residents whom you represent that the EPA would like to include in the current
sampling plan.

98 Lyon Drive, Grenada, MS 38901
100 Lyon Drive, Grenada, MS 38901
101 Lyon Drive, Grenada, MS 38901
102 Lyon Drive, Grenada, MS 38901
103 Lyon Drive, Grenada, MS 38901
104 Lyon Drive, Grenada, MS 38901
105 Lyon Drive, Grenada, MS 38901
106 Lyon Drive, Grenada, MS 38901
108 Lyon Drive, Grenada, MS 38901
110 Lyon Drive, Grenada, MS 38901
© 112 Lyon Drive, Grenada, MS 38901
114 Lyon Drive, Grenada, MS 38901
126 Lyon Drive, Grenada, MS 38901
127 Lyon Drive, Grenada, MS 38901
133 Lyon Drive, Grenada, MS 38901
144 Lyon Drive, Grenada, MS 38901
146 Lyon Drive, Grenada, MS 38901
148 Lyon Drive, Grenada, MS 38901
152 Lyon Drive, Grenada, MS 38901
158 Lyon Drive, Grenada, MS 38901



166 Lyon Drive, Grenada, MS 38901

194 Lyon Drive, Grenada, MS 38901

206 Lyon Drive, Grenada, MS 38901

208 Lyon Drive, Grenada, MS 38901

210 Lyon Drive, Grenada, MS 38901

212 Lyon Drive, Grenada, MS 38901

109 Tallahoma Drive, Grenada, MS 38901
113 Tallahoma Drive, Grenada, MS 38901
139 Tallahoma Drive, Grenada, MS 38901
145 Tallahoma Drive, Grenada, MS 38901
151 Tallahoma Drive, Grenada, MS 38901
153 Tallahoma Drive, Grenada, MS 38901
155 Tallahoma Circle, Grenada, MS 38901
116 Rockwell Circle, Grenada, MS 38901

118 Rockwell Circle, Grenada, MS 38901

120 Rockwell Circle, Grenada, MS 38901

122 Rockwell Circle, Grenada, MS 38901

124 Rockwell Circle, Grenada, MS 38901

138 Pittsburg Circle, Grenada, MS 38901, and
the Playground located in the middle of Tallahoma Circle.

The Access Authorization that the EPA requests be signed by your clients for the addresses listed above
is attached to this email. Sampling in and around the residences for assessment of potential Vapor
Intrusion will include additional investigative activities including, but not limited to, the following tasks:
1) sub-slab vapor sampling, including the installation or reinstallation of sampling ports into the slab or
basement floor; 2) air sampling via hose connected to the Trace Atmospheric Gas Analyzer mobile
laboratory and summa canister; 3) assessment, inventory and removal of certain household containers
(replaced upon completion of all sampling activities); and 4) assessment of the residential structure.
Representatives may include contractors and/or subcontractors hired by the EPA, other federal and state
agencies, and their agents. The EPA and/or its representatives would be entering upon the properties to
perform the identified activities at reasonable times as mutually scheduled with the resident/homeowner.

The EPA requests access beginning on June 18, 2018 for the start of the June 2018 sampling event
scheduled by the EPA. The grant of access will be effective for the duration of the data sampling and
remedial activities. The EPA anticipates that remedial activities will commence on June 18,2018 and
requests for access to be effective until remedial activities are complete. However, actual start and
completion dates cannot be predicted with certainty and are subject to schedule conflicts and unforeseen
circumstances. Since time is short, please discuss with your clients the need to have signed Access-
Authorizations returned to the EPA as soon as possible, but no later than June 13, 2018. Without signed
Access Authorizations, the EPA will be delayed in performing the full scope of the scheduled_ sampling
event necessary to continue to monitor and evaluate any potential risks of exposure to the residents.

Pursuant to section 104(e) of the Comprehensive Environmental Response, Compensation and Liability
Act of 1980(CERCLA), 42 U.S.C. 9601 et seq., as amended by the Superfund Amendments and '
Reauthorization Act of 1986 (SARA) (Public Law 99-499), the EPA has the express authorit_y to acquire
access to property affected by hazardous substances and to conduct the planned sampling activities. If a
request for access is denied, an administrative order directing compliance with the request may be



issued, civil action to compel compliance may be initiated, or access may be sought by any other lawful
means. '

If you should have any legal questions for the EPA, please contact me at (404) 562-9700. If you have
any technical questions regarding sampling and remedial activities at the Site, please contact Shelby
Johnston, Remedial Project Manager, at (404) 562-8287. Your immediate assistance and cooperation in
securing the necessary access authorizations is greatly appreciated.

Sincerely,

Susan E. Hansen

Chief, Office of RCRA/CERCLA Legal Support

Enclosure: Access Authorization



U.S. Environmental Protection Agency
Rockwell International

Wheel & Trim
Grenada, Mississippi

vEPA

Superfund Fact Sheet 1 January 2018
Introduction
Public Meetmg In consultation with the Mississippi Department of Environmental Quality
MDEQ), the U.S. Environmental Protection Agency proposed the Rockwell
Tuesday, February 6, 2018 (
Y, y 6,20 International Wheel & Trim site (“Rockweli Grenada,” also commonly known
6:00 p.m. to 8:00 p.m. as Grenada Manufacturing LLC) in Grenada, Mississippi, to the Superfund
. . program National Priorities List (NPL). EPA will hold a public meeting to
Lewis Johnson Senior Citizen present an overview of the Superfund cleanup program and answer questions
Complex on Tuesday, February 6, 2018, from 6 to 8 p.m. in Grenada. Representatives

_ ) from MDEQ will participate. EPA is also soliciting public comments on the
299 Dr. Martin Luther King Jr. Blvd proposed listing for 60 days ending on March 19, 2018.

Grenada, MS This fact sheet provides an overview of the Superfund process, how to submit

public comments, a site description, history and current/future activities.

Proposal to the Superfund National Priorities List

Superfund, as established by Congress in 1980, investigates and cieans up hazardous waste sites. EPA adds sites to the
NPL when contamination threatens human health and the environment. EPA deletes sites once all response actions are
complete and all cleanup goals have been achieved. EPA typically initiates Superfund involvement because states, tribes
or citizens ask for the Agency’s help. The Agency may also find contamination during its own investigations.

EPA has been overseeing the cleanup of the Rockwell Grenada site under the Resource Conservation and Recovery Act
{RCRA) program. EPA’s priority is a comprehensive approach that addresses all contamination related to the former
chrome plating operation at the facility and in the surrounding community. Adding the site to the NPL will allow EPA to
conduct a comprehensive assessment of all the risks to public health and the environment, and take the necessary
cleanup actions. Only sites added to the NPL are eligible to receive federal funding for long-term cleanup.

Public Comment

Information that EPA used to support the NPL proposal is available for public
review and comment. EPA will consider public comments before making a final
decision about adding the site to the NPL. Materials compiled by the EPA to
propose the Rockwell Grenada site to the NPL can be obtained in several ways:

ar from you!
iod for the

1. Online at www.regulations.gov. In the search bar, type in the docket
number for the Rockwell Grenada site: EPA-HQ-OLEM-2017-0608.




Site History

Rockwell International, followed by Textron Automotive and later by Grenada Manufacturing, operated a wheel cover
manufacturing and chrome plating facility on the property from 1966 to the early 2000s. In 2005, portions of the plant
were leased to Ice Industries, which converted the facility to a metal stamping plant known as Grenada Stamping that
continues to operate today.

Past operations, spills, and waste handling practices resulted in groundwater, surface water and soil contamination. The
solvent trichloroethene (TCE) and related contaminants have been found in the air inside the manufacturing building,
groundwater, former disposal areas associated with the facility, nearby wetlands and Riverdale Creek.

Current and Future Activities

On December 29, 2017, a treatment system intended to reduce elevated levels of TCE inside the manufacturing building at
the Grenada Stamping facility was restarted under an EPA removal action. Removal actions are short-term responses
intended to protect people from risks or potential risks associated with contaminated sites. People who work inside the
manufacturing facility have been notified about the air contamination and the steps being taken to remove contaminants.

The treatment system will operate with EPA oversight and monitoring. EPA will require the Facility to submit a sampling
plan for the system in order to ensure the system is performing properly and that workers and the surrounding community
are protected while the system operates. EPA continues to work with the MDEQ and the Facility to identify long-term
measures to reduce and eventually eliminate the source of TCE contamination beneath the Facility.

W

CONTACTS
EPA Community Involvement Coordinator FOR MORE INFORMATION

Abena Ajanaku
404-562-8834

ajanaku,abena@epa.gov Websites
https://www.epa.gov/superfund/rock

EPA Remedial Project Manager well-intl-wheel

Shelby Johnston ’ www.epa.gov/grenadacleanup

(404) 562-8287
johnson.shelby@epa.gov

Information Repositories

EPA National Priorities List Coordinator Elizabeth Jones Library
Cathy Amoroso 1050 Fairfield Avenue
404-562-8637 Grenada, MS 38902

amoroso.cathy@epa.gov

Records Center, U. S. EPA
Sam Nunn Atlanta Federal Center
61 Forsyth Street SW
Atlanta, Georgia 30303
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Grenada, Mississippi

Superfund Fact Sheet #2 May 2018

introduction
Public Availability uetl

. The U.S. Environmental Protection Agency (EPA) invites the public to two
Session

availability sessions on May 15, 2018, to learn about upcoming sampling
activities in the Eastern Heights neighborhood that will occur during the
same week and continue later this summer. During the public availability
sessions, representatives from EPA and the Mississippi Department of

Tuesday, May 15, 2018

Drop in anytime Environmental Quality will be available to discuss the planned sampling and
answer questions. Residents may come anytime between 12:00 to 3:00
12:00 to 3:00 p.m. p.m., or between 5:00 to 8:00 p.m.

This fact sheet also describes the remedial investigation process and
includes a map of the site study area, which was created in response to
5:00 to 8:00 p.m. feedback received during the last public meeting.

or

Lastly, the fact sheet also presents results from the most recent sampling
since treatment to address elevated levels of trichloroethene (TCE) in
indoor air resumed at Grenada Stamping. The results show the system is

Grenada City Auditorium

17 N. Main Street effectively reducing concentrations of TCE in the air inside the
manufacturing building to levels protective of on-site workers. Air
Grenada, MS monitoring at the fence line between the facility property and the Eastern

Heights neighborhood show that emissions from the system are not
increasing TCE concentrations in the community.

Environmental Sampling in Eastern Heights

From May 16-18, EPA will test outdoor air in and around the neighborhood for trichioroethene (TCE). The data will
inform future sampling planned for July 2018 of indoor air and air under the foundations of homes located over the TCE-
contaminated groundwater plume. EPA will ask property owners for permission before testing their property. The
sampling plan, including a map of locations EPA is proposing to sample, is posted on EPA’s website.

Results from previous sampling performed in the neighborhood between 2015-2016 showed no immediate threat to
public health due to TCE. Though groundwater in the southern portion of Eastern Heights is contaminated with TCE, it is
not a source of drinking water and EPA found no evidence of contaminated vapors above risk-based levels in the
community. This new round of sampling will help determine whether contamination has spread or conditions have
changed. Actions will be taken immediately if any unacceptable risks to human health are discovered.

“



Update on Treatment at Grenada Stamping

On December 29, 2017, a treatment system to reduce elevated levels of TCE in the air inside the manufacturing building
at Grenada Stamping was restarted under EPA oversight. The system is being monitored to ensure that it is performing
properly and that workers and the surrounding community are protected while the system operates.

Sampling to date shows the system is effective at reducing TCE to levels that are protective of on-site workers. People
who work inside the building have been notified about the steps taken to reduce contaminants. A memo to workers
detailing the most recent sampling resulits is posted on EPA’s website.

Additional sampling to date along the north fence line between the facility and the Eastern Heights neighborhood show
that emissions from the system are not increasing TCE concentrations in the community. TCE concentrations from the
most recent sampling performed between March 6 and April 3, 2018, ranged from non-detect to 0.038 ug/m3
(micrograms per cubic meter). There is no screening ievel for outdoor air, however, this is below EPA’s screening level
for residential indoor air of 0.21 ug/m3. The indoor air screening level is used because it is considered more protective.

EPA also oversaw two air modeling studies to determine whether stack emissions from the treatment system could
increase TCE levels in the community above concentrations that would pose health risks. The first used the average TCE
stack concentration, and the second used the highest TCE stack concentration detected to date. The resulting estimated
TCE concentrations under both scenarios at the facility fence line were protective of the surrounding community.

The treatment system will continue to operate with EPA oversight until long-term measures to reduce and eventually
eliminate the source of TCE contamination beneath the facility are taken.

W

CONTACTS

EPA Community Involvement Coordinator FOR MORE INFORMATION

Abena Ajanaku

404-562-8834

ajanaku.abena@epa.gov Websites
https://www.epa.gov/superfund/rock

EPA Remedial Project Manager well-intl-wheel

Shelby Johnston www.epa.gov/grenadacleanup

{404) 562-8287
johnston.shelby@epa.gov

Information Repositories

Elizabeth Jones Library
1050 Fairfield Avenue
Grenada, MS 38902

Records Center, U. S. EPA
Sam Nunn Atlanta Federal Center
61 Forsyth Street SW
Atlanta, Georgia 30303
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Grenada, Mississippi
Information for Workers at Grenada Stamping

Superfund Fact Sheet #3 July 2018

Introduction

On December 29, 2017, a treatment system to reduce high levels of trichloroethene (TCE) inside the manufacturing
building at Grenada Stamping was restarted under a U.S. Environmental Protection Agency removal action. Removal
actions are short-term responses intended to protect people from risks or potential risks associated with contaminated
sites. Sampling in June 2018 showed an elevated level of trichloroethene (TCE) in the Facility’s indoor air at one
location. A separated extraction line was discovered and repaired on June 5, 2018, that likely caused the elevation.

The EPA directed the operator to conduct additional indoor air sampling at the same location beginning July 16, 2018,
and the results were all below levels that would pose an immediate health risk. EPA is providing this fact sheet to
people who work inside the building to notify them of the results and steps taken to reduce the elevated TCE
concentration inside the building.

More information about EPA’s work to oversee cleanup of the site: www.epa.gov/superfund/rockwell-intl-wheel .

June and July 2018 Sampling

Indoor air samples are being collected, using Radiello® samplers, at three locations over a specified duration. The three
locations include two areas where workers among the sensitive population work (86 and B9), and an area where workers
among the non-sensitive population work (B3). The locations selected are where employees frequently work and where
elevated concentrations of TCE were previously detected (before the treatment system was put in place).

On July 12, 2018, EPA was notified by the party operating the treatment system that preliminary data for sample location
B9 was 26 micrograms per cubic meter (ug/m3) for TCE. The result exceeds the TCE removal management level (RML) for
sensitive populations of 8.8 ug/m3. RMLs are used by EPA to help determine if any future actions may be needed. A sample
result higher than a RML, by itself does, not imply that adverse health effects will occur. Results for locations B3 and B6
were below the RML.

The operator of the treatment system believes the elevated level at location B9 is attributable to a separated extraction
line near the B9 location that was discovered and repaired on June 5, 2018. EPA directed the operator to conduct two
rounds of 24-hour indoor air sampling beginning July 16, 2018, at the B-9 location with an expedited turnaround time from
the laboratory. The samples were analyzed quickly to ensure the TCE concentration had returned to levels below the RML.
The results for samples collected on July 16 and July 17, 2018, are below the RML (0.68 ug/m3 and 1.0 ug/m3, respectively)
and no additional response actions are required.

Prior to the June 2018 samples, the results from sampling since the system was restarted have all been below the
removal management levels (RMLs) for sensitive and non-sensitive populations.
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Introduction

On December 29, 2017, a treatment system to reduce high levels of trichloroethene (TCE) inside the manufacturing
building at Grenada Stamping was restarted under a U.S. Environmental Protection Agency removal action. Removal actions
are short-term responses intended to protect people from risks or potential risks associated with contaminated sites.
Sampling to date continues to show the system is effective at reducing TCE to below risk levels.

June and July 2018 Sampling

Indoor air samples are being collected, using Radiello® samplers, at three locations over a specified duration. The three
Jocations include two areas where workers among the sensitive population work (B6 and B9), and an area where
workers among the non-sensitive population work (B3). The locations selected are where employees frequently work
and where elevated concentrations of TCE were previously detected (before the treatment system was put in place).

Except for the June 2018 exceedance at one location (B-9), where an extraction pipe became separated and was
repaired, results from sampling since the system was restarted have all been below the removal management levels
(RMLs) for sensitive and non-sensitive populations. RMLs are used by EPA to help determine if any future actions may
be needed. A sample result higher than a RML by itself does not imply that adverse health effects will occur. The data
show that the system helps lower the indoor air concentrations inside the facility. The results from the most recent
sampling is summarized on page 2.

Worker Health

If you have health questions, you may want to consult your doctor. The Agency for Toxic Substances and Disease Registry
(ATSDR) has TCE exposure information available for you and your doctors upon request. The materials explain how you
can be exposed:to TCE and how it may affect your health. For more information, contact:

MiSsissippi Poison Control Center: (601) 984-5577 or (800) 222-1222
Leann Bing, ATSDR: (404) 562-1784 or KBing@cdc.gov
Occupational Safety and Health Administration: (601)965-4606 or www.osha.gov/workers/file complaint.htm!

Dr. Paul Byers, Mississippi State Department of Health: (601) 576-7725

“
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Introduction

On December 29, 2017, a treatment system to reduce high levels of trichloroethene (TCE) inside the manufacturing
building at Grenada Stamping was restarted under a U.S. Environmental Protection Agency removal action. Removal
actions are short-term responses intended to protect people from risks or potential risks associated with contaminated
sites. Sampling to date continues to show the system is effective at reducing TCE to below risk levels.

July through August 2018 Sampling

Indoor air samples are being collected, using Radiello® samplers, at three locations over a specified duration. The three
locations include two areas where workers among the sensitive population work (B6 and B9), and an area where
workers among the non-sensitive population work (B3). The locations selected are where employees frequently work
and where elevated concentrations of TCE were previously detected (before the treatment system was put in place).

Except for the June 2018 exceedance at one location (B-9), where an extraction pipe became separated and was
repaired, results from sampling since the system was restarted have all been below the removal management levels
(RMLs) for sensitive and non-sensitive populations. RMLs are used by EPA to help determine if any future actions may
be needed. A sample result higher than a RML by itself does not imply that adverse health effects will occur. The data
show that the system helps lower the indoor air concentrations inside the facility. The results from the July through
August 2018 sampling event is summarized below:

Table 1: TCE Concentrations in Indoor Air - Manufacturing Building

RML for
Sensitive/
Non-Sensitive
Populations B-6

28-days 7/24-8/21/2018 8.8/26ug/m3 1.6 ug/m3 1.2ug/m3 | 0.68 ug/m3

Concentrations Detected
Sample

Duration

Sampling Date

EPA will continue to oversee the treatment system. The party operating the system is required to conduct periodic
indoor air sampling and sampling of the system to ensure the system is performing properly, and that workers and the
surrounding community are protected while the system operates.

EPA, in consultation with the Mississippi Department of Environmental Quality, proposed the Rockwell Grenada site to
the Superfund National Priorities List (NPL) in January 2018 to comprehensively address contamination at the Grenada
Stamping facility and in the surrounding community. More information can be found online at the websites listed
below.

W
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U. S. Environmental Protection Agency — Region 4
Public Availability Sessions
Rockwell International Wheel & Trim Site, Grenada, Mississippi
SAVE THE DATE
Tuesday, May 15, 2018
12:00 p.m. to 3:00 p.m. or 5:00 p.m. to 8:00 p.m.
Grenada City Auditorium 17 N. Main St., Grenada, Mississippi

EPA is starting the remedial investigation (RI) in May 2018, beginning in the Eastern Heights
neighborhood. The purpose of the Rl is to fill data gaps to assess whether there are any risks posed to
human health, and to identify the possible methods to clean up the contamination.

If you have any guestions, please call Shelby Johnston, Remedial Project Manager, at 404-562-8287, or
Abena Ajanaku, Community Involvement Coordinator, at 404-562-8834. Additional information about
the Site can be found at: www.epa.gov/superfund/rockwell-intl-wheel.

May 1, 2018



=) BA U. S. Environmental Protection Agency — Region 4
‘.’E Upcoming Sampling Event in the Eastern Heights Subdivision
Rockwell International Wheel & Trim Site, Grenada, Mississippi

EPA will conduct sampling in the Eastern Heights community July 8 - 14, 2018. EPA plans to sample
outdoor air, indoor air and air under the foundation of several homes located over the TCE-
contaminated groundwater plume. EPA will ask property owners for permission before testing their
property. EPA will meet with residents whose homes will be sampled to assess their use of common
household chemicals. EPA will assist with removing chemical products from the homes prior to
indoor testing. This sampling event is part of the Remedial Investigation (RI) for the Rockwell
Grenada site. The purpose of the RI is to collect data necessary to assess any risks to human health
and the environment, which will help determine where any cleanup activity may be needed.

Outdoor air sampling results, performed May 16-17, 2018 in the community as part of the RI were
all below EPA risk-based screening levels for indoor air. Detailed results will be posted at:
www.epa.gov/superfund/rockwell-intl-wheel.

If you have questions, call Shelby Johnston, Remedial Project Manager, at (404) 562-8287, or
Abena Ajanaku, Community Involvement Coordinator, at (404) 562-8834.



Ben Bentkowski, Scientific Support Section
DRAFT evaluation of Granada Mfg air data October 2016 and January 2017

Granada Mfg Draft TCE data from their Sampling 10/2016 and 1/2017

Evaluation for Sensitive populations TCE RSL 3.0 ug/m3, RML = 8.8 ug/m3

Values for non-sensitive populations TCE RSL 3.0 ug/m3, RML = 26.0 ug/m3

February 2, 2017

Sample TCE value ug/m3 Above RSL Above RML Above RML Non-
Oct’16 /Jan 17 Sensitive sensitive

Populations Populations
Basement Area
BS1 23/13 N/Y Not Regularly Not Regularly
BS2 3.3/14 Y/Y Occupied Occupied
Indoor Air Area A, small offices
1AOA1 7.1/6.6 Y/Y N/N N/N
IAOA2 7.1/7.6 Y/Y N/N N/N
IADA3 7.1/7.5 Y/Y N/N N/N
1A0A4 missing
IAOAS 6.9/10 Y/Y N/Y N/N
IAOA6 6.7/6.9 Y/Y N/N N/N
IAQA7 N/AJ 7.4 N/AJY N/A/N N/A/N
IAOA8 N/A/7.4 N/AJY N/A/N N/A/N
indoor Air Area B
1A0B1 11/23 Y/Y Y/Y N/N
IAOB2 11/22 Y/Y Y/Y N/N
IADB3 29/81 Y/Y Y/Y Y/Y
IAOB4 13/12 Y/Y Y/Y N/N
IAOB5 12/12 Y/Y Y/Y N/N
IA0B6 6.8/6.5 Y/Y N /N N/N
1A0B7 N/A / 35 N/A/Y N/A/Y N/A/Y
Qutside Air
OA001 1.7/0.16J N/N N/N N
0AQ02 2.0/0.77 N/N N/N N
OA003 3.5/0.13] Y/N N/N N
OA004 N/A/0.11) N/A/N N/A/N N/A/N
0AQ005 N/A/0.13) N/A/N N/A/N N/A/N
OA006 N/A / N/A for TCE
Field Blank 1 AlIND /2.9 N/N N/A/N N/A/N
Sub- Above RSL Not Applicable Not Applicable
Slab/Subsurface
SS1 3,000/ 3,000 Y/Y
$S52 240,000 / 220,000 Y/Y
$S3 100/ 70 N/N
SS4 2,900,000 / 220,000 Y/Y
SS5 74,000 / 110,000 Y/Y
$S6 29,000 / 39,000 Y/Y
Crawl Space -NEW RMLs N/A RMLs N/A
CS001 N/A / 43) N/A/Y
CS002 N/A/ 8.7 N/AJY

1

MTOR-EPA-0040976




Ben Bentkowski, Scientific Support Section

DRAFT evaluation of Granada Mfg air data October 2016 and January 2017

February 2, 2017

Risk and Hazard Index worse case for each area as calculated by VISL, commercial scenario

AREA Sample No. Risk Hazard Index TIER Level
Basement Area BS2 1.6E-06 /4.7E-06 | 0.42 /1.6 Tier 2%
Indoor Air Area A 1AOAS 4.1E-6 /3.3E-06 | 0.98 /1.1 Tierl /2 **
indoor Air Area B IAOB3 1.2E-05/2.7E-05 | 3.7 /9.2 Tier 1
Outside Air 0OA003 1.4E-06 / 2.6E-07 | 0.41 /.088 Tier 2
Subslab Ss4 9.7€-01 / 7.4E-02 | 33,000 / 25,000 N/A

*Not Occupied **Potential Risk Management Decision

Previous TCE in the building — 2004 and 2009 indoor air sampling reports routinely indicate concentrations in the B3
sample area ranging between 23 and 53 ug/m3, pg. 31 (Mar/09), pg. 32 (Aug/09), pg. 32 (Feb/03) and pg. 37 (Aug/04)
respectively. Additionally, it is the same base map used in the current work plan.

Summary of indoor air data from industrial plant, Grenada Manufacturing

2003 2004 2009 RSL - industrial
Zone A (offices, IC 1,2 DCE [1.2 ppbv 0.51 ppbv No RSL.
reakrooms) 4.8ug/m3 .04 ug/m3
MC 5.2 ppbv 8.5 ppbv IND 1,200 ug/m3
18.23 ug/m3  [29.8 ug/m3
TCE 2.8 ppbv 1.3 ppbv 3 ug/m3
15.19 ug/m3 |7 ug/m3 15.5 ug/m3
Toluene (.0 ppbv 1.2 ppbv 2.2E4 ug/m3 .
15.97 ug/m3
PCE 0.061ppbv/ 470 ug/m3
Zane B (production C 1,2 DCE |84 ppbv 1.5 ppbv
rea)
6 ug/m3
MC 10 ppbv 59 ppbv 1,2000 ug/m3
35 ug/m3 241.97 ug/m3
ITCE 7.9 ppbv 8.1 ppbv 5.9 ppbv 3 ug/m3
42.85 ug/m3  143.94 ug/m3 F3.7 ug/m3
2
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Brenda J. Cooper, et al. v. Meritor, Inc,,
et al.

Transcript of Proceedings

February 1, 2018

All depositions & exhibits are available for downloading at
<www brookscourtreporting.com>
Please call or e-mail depo@brookscourtreporting.com if you need a
Username and Password.

Brooks

E——"/, Court Reporting

Mississippi - Louisiana - Tennessee - New York
1-800-245-3376




Transcript of Proceedings 2/1/2018

Page 1 |
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
GREENVILLE DIVISION
BRENDA J. COOPER, ET AL. PLAINTIFFS
V. CIVIL ACTION NO. 4:16-CV-52-DMB-JMV
MERITOR, INC., ET AL. DEFENDANTS
CONSOLIDATED WITH
JOE E. SLEDGE, ET AL. PLAINTIFFS }
V. CIVIL ACTION NO. 4:16:CV-53-DMB-JMV :
MERITOR, INC., ET AL. DEFENDANTS -
AND i
KATHERINE LONGSTREET COOKE, ET AL. PLAINTIFFS ?-
V. CIVIL ACTION NO. 4:16-CV-54-DMB-IMV
MERITOR, INC., ET AL. DEFENDANTS -
AND :
SRA INVESTMENTS, ET AL. PLAINTIFFS
V. CIVIL ACTION NO. 4:16-CV-55-DMB-JMV
MERITOR, INC., ET AL. DEFENDANTS
AND
FELICIA WILLIS, ET AL. PLAINTIFFS '-J
V. CIVIL ACTION NO. 4:16-CV-56-DMB-JMV
MERITOR, INC., ET AL. DEFENDANTS
TRANSCRIPT OF PROCEEDINGS
(VIA AUDIO RECORDING)
February 1, 2018
Nikki L. Lloyd, CCR #1870 '
;
Jackson Brooks Court Reporting Meridian

Gulfport 1-800-245-3376 New Orleans



Transcript of Proceedings 2/1/2018

Page 2 Page 4

1 THE BAILIFF: Court will come to order. 1 THE COURT: Okay. All right. Before we

2 Allrise. Your Honorable Judge Jane Virdenis 2 get started here underway, just a couple of things

3 presiding. ' 3 Iwantto take up. First off, unless somebody

4 MS. RUSSELL: Morning, Your Honor. 4 warts to object — and if you do, I'll hear you -

5 THE COURT: Morming. Pleasc be scated 5 but my thirking is what we should do for purposes

6 yall. Okay. Let me unpack my stuff that [ 6 of today is seal the record, seal the hearing, and

7 brought in here and we'll get underway. 7 then I will allow — because I don't -- you know,

8 Let's see. Now, who -- we have counsel 8 I'm just concerned with this many documents, this

9 for Textron on the phone; is that right? 9 many people, docurnents having been produced and
10 MR. SMITH: We do, Your Honor. It's 10 actually reviewed by plaintiffs’ counsel before :
11 Bill Smith and Alexandra Russell. 11 sequestration or the clawback letter, I - you i
12 THE COURT: Okay. Let's see. 12 know, I'm just concerned about any kind of g
13 MS. SMITH: And, Your Honor, this is Lea 13 disclosures inadvertently on the record. And, of
14 Armn Smith for Boeing, Meritor and Rockwell 14 course, anything that's a matter of the transcript
15 Automation also on the phone. 15 would be on the record if it's not under seal. .
16 THE COURT: Okay. Sounds good. Okay. 16 Then what [ contend to do is to give yall 90 days N
17 Let's sce. Exhibit A, B, documents — 17 from today in which to file a motion to consent — g
18 Okay. Good morning, again. to 18 to cortinue the seal, because 1 dorit think 1 -1 ;
19 everybody. For the record, we're here this 19 have authority, at this juncture, to just scal all
20 morning in4:16-CV-52, what we commonly refer to 20 of the documents or seal the transcript forever. i
21 as Meritor these days, for the hearing ona motion 21 1 think there has to be a finding and reasors for :
22 to compel the produstion to the plaintiffs of 22 further scal and so forth, but because I dori't ;
23 certain documents that are the subject of the 23 want — | know yall have got a lot of other
24 clawback letter. Those docurrents, it's my 24 things to do, 'm trying to get you beyond the i
25 urderstanding, are in fact in the possession — 25 dispositive motion deadline before you're called 2

Page 3 Page 5 [

1 still in possession of plaintiffs’ counsel, but 1 on to file a motion — further motion to seal

2 have been sequestered. Is that the circumstance 2 these documents. Does anyone have any objection i

3 or do y'all need to update me? 3 to that or suggestion about it?

4 MR. DEAS: No, that's the circumstance, 4 MR. COUGHLIN: No, Your Honor.

5 Your Honor. , 5 THE COURT: Okay. The next thing I y

6 THE COURT: Okay. Ard then, as ~as ] 6 would like to know before we get started here is, :

7 understand it, for the record, that once the 7 it's not clear who Textron has desigmated as

8 clawback letter was sent and the documents 8 experts? And Textron's counsel doesn't — I mean,

9 sequestered, then counsel for Meritor redacted 9 [ know you're on the phone and I told you, you .
10 those documents and sent the redacted versions to 10 know, you can't argue. You're welcome to speak up
11 plaintiffs’ counsel, correct? 11 on this or any of the lawyers here presumably know |/
12 MR. DEAS: Correct, Your Hornor. 12 because they would have received the desigmation :
13 THE COURT: Okay. And the Court has had 13 It's important to me, I think, for purposes of
14 the benefit of review of both the redacted and 14 today to know who those experts are.

15 un-redacted version of those. 15 MR. SMITH: Your Honor, this is Bill

16 MR. DEAS: Yes, Your Horor. 16 Smith. I don't have a list in front of me.

17 THE COURT: Ard just, again, my 17 Phillip, have you got something there?

18 understanding is that there are approximately - 18 MR. COUGHLIN: Your Honor, I can maybe

19 well, Exhibit A — privilege log, Exhibit A ~ 19 shed some light on that.

20 there are two privilege logs. The first one 20 THE COURT: Okay, Tim.

21 covers the great — the vast majority of the 21 MR. COUGHLIN: If you were to look —

22 documents. In fact, I think there are only maybe 22 Your Honor, this is Tim Coughlin - at Exhibit |

23 four documents or so that are subject to today’s 23 to our response, we have the Meritor disclosure.

24 motion that are on Privilege Log B: is that right? 24 The Textron disclosure consists of all of those

25 MR. COUGHLIN: Yes, Your Honor. 25 experts that are under A. that would be :

M
2 (Pages 2 to 5)

Jackson Brooks Court Reporting Meridian

Gulfport 1-800-245-3376 New Orleans



Transcript of Proceedings 2/1/2018

Page 6 Page 8

1 Dr. Barbara Beck, Trevor Phillips, Dr. Robert 1 Okay. So I've printed off all of the

2 Powell, Ranjit Machado and Billy Hall. 2 documents, and what I'd like to do, we're going to

3 THE COURT: Allright. Those are all of 3 start with Exhibit A, Privilege Log A, but rather

4 the specifically retained — exclusively 4 than starting with the first document on there,

5 specifically retained experts of Meritor? 5 those are the zip drive documents, ['m going to

6 MR. COUGHLIN: No, they were jointly 6 skip those for now. We'll come back to them.

7 retained with Textron. 7 And, actually, I want to start on, I

8 THE COURT: Okay. Right. But they 8 think [ said, 17. Yeah, [ think that is what [

9 appear on here as - a said. Yeah, let's start with Log Entry 17. All
10 MR. COUGHLIN: Right 10 right Log Entry 17 being 7876. Let me see.
11 THE COURT: Okay. Allright. And does 11 (Indiscemible.) It's in that PDF, but it is, in
12 Textron designate those in any capacity other than 12 fact, Document No. 7884 through 7887 as part of
13 specifically retained and reporting? So they're 13 PDF 7876. Everybody with me?
14 designated in exactly the same manner. 14 Okay. I obviously have read the ;
15 MR. COUGHLIN: Correct. 15 privilege log. I've looked at the documents. ‘
16 THE COURT: Are there any — in the case 16 Pve made notes, et cetera, et cetera. But this :
17 of Meritor, of course, we know we've got one dual 17 is the — the privilege that is being claimed as
18 appointment, Peeples, both reporting and 18 to this document is both the attorney/client and
19 non-reporting, and then we've got one strictly 19 the — as I understand it, and the work product
20 non-reporting, Mr. Ellis on behalf of Arcadis. 20 privilege. I think we are all in agreement —
21 Are those similarly jointly designated? 21 anybody tell me differently, if not — that the
2 MR. COUGHLIN: No. 22 Federal Rules will govern entirely issues related )
23 THE COURT: No. Okay. Allright. And 23 to work product protection and FRE — excuse me —  [:
24 then the last question before we start up is 24 Mississippi Rule of Evidence 502 pursuant to —
25 Exhibit G. G is the — the report that Mr. Ellis 25 FRE 501, I believe, directs you to look at 502 of i
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1 as VP of Arcadis — and I may not be pronouncing 1 the Mississippi Rules to govern attorney/client

2 any of these names correctly. so yall just bear 2 privilege issues. Everybody in agreement with

3 with me. It — I'd like to see a copy of Exhibit 3 that?

4 G if somebody has it available, that being the 4 Okay. So with that, let me -~ well, we

5 report — it's — it's listed in the designation 5 know from the privilege log itself that these are

6 as the Environmental Report of the Eastemn -- you 6 handwritten notes of a T& M employee. They are

7 know, the neighberhood here at issue. 7 marked ~ they're marked privileged and

8 MR. COUGHLIN: Ido not have that with 8 confidential. Apparently, these are notes —

9 me, Your Honor. It is — the full report is maybe 9 yeah, it appears that these are notes taken during
10 about a page long. 10 a conversation that involved at least Mr. Peeples :
11 THE COURT: Okay. I expected about as 11 and Mr. - [ believe Mr. Powell, in this case. §
12 much as that. But that's fine. Nobody has that 12 Mr. Powell who is a reporting expert, correct?
13 with them: is that correct? 13 MR. COUGHLIN: Your Honor, the RobP.is |
14 MR. DEAS: No. Your Honor. Idon't have 14 not Mr. Powell. \
15 it, but I can access it. 15 THE COURT: It's not Mr. Powell. Who is §
16 THE COURT: Okay. Well, that's - it's 16 that?
17 okay. It's just - I may have some questions 17 MR. HUBBARD: It's Rob — I'm trying to
18 about it as we move forward in the course of our 18 get the spelling of it. I think it's Vander ~
19 discussion. 19 he's a T&M employee.
20 All right. Yall, I've gone through and 20 MR. COUGHLIN: All right.
21 I have printed off and have before me all of the 21 MR. HUBBARD: The other one is Regan
22 documents and [ — excuse me — time out. ] 22 Welch, and she's an employee as well. So all —
23 UNIDENTIFIED SPEAKER: (Indiscernible.) 23 the notes say here that the three people there are
24 THE COURT: Oh, I'm sorry. Tharnk you. 24 T&M employees.
25 Yeah. do —~ let's now seal. You ready? 25 THE COURT: Okay. Let me -- I want to
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1 say a couple of things and then I'll turn it over 1 If it is Your Honor's belief that he is now a
2 to you to advance and establish, as you must, each 2 reporting expert for all 18, then the protections
3 ¢lement of the attomey/client privilege and/or 3 apply to all [8.
4 the application of the Work Product Doctrine. 4 THE COURT: In his reporting capacity, I
5 In this case — and this is going to be 5 agree with you, but you have designated him as
6 an issue that [ — we're - there's going to be 6 also a non-reporter on those subjects. and to that
7 much discussion about, [ would imagine, through 7 extent, you watve the privilege that might
8 the course of the day, because it's going to raise 8 otherwise have existed.
9 its head every time I see Mr. Peeples’ name in 9 MR. COUGHLIN: Well, I dori't see, under
10 these communications. In this case, 10 Your Honor's logic, you can — you canit do both,
11 Meritor designated Mr. Peeples as a non-reporting, 11 because I get - Meritor and its experts get those
12 non-specifically retained expert on all of the 12 protections as a report-generating expert on those
13 subject matter that is listed on ExhibitF. Heis 13 18 reports. You can't then say, well, now I'm
14 also, according to the designation that was made 14 going to pull the rug out from under you and then
15 on those very same topics, designated as a 15 youdorit. What we made clear, to the extent
16 reporting expert. Now, I understand that in some 16 there was any ambiguity — when this was produced
17 recent e-mails between the lawyers, there has been 17 in August. we heard nothing from the plaintiffs'
18 discussion about, well, maybe, you know, he's only 18 counse] until December. We instantly said, :
19 going to be reporting on this, but I am going to 19 because of the timing of litigation and when :
20 be governed by what is on the docket in this case. 20 litigation was in the front of everybody's mind, :
21 On the docket in this case is an expert 21 which was in Jarnuary of 2015, those beforehand, he
22 designation of Mr. Peeples on all of the subject 22 is a non-report-gencrating expert, and those after
23 matters listed on Exhibit F, being 18 reports. 1 23 January of 20135, he is a report-generating expert
24 mean, it's — there’s just — you know, and 24 and is entitled to the privileges in the Rules.
25 there’s no ~ there’s no motion before me and has 25 Now, one of the other issues in this
Page 11 Page 13
1 not been one regarding the sufficiency, adequacy 1 case is that there -- there's parllel issues
2 or any other aspect of these expert designations. 2 going on. There is disputes or there are disputes
3 So, in this case, that is — that's my view of it. 3 with the EPA and the MDEQ), which Mr. Peeples is
4 You're welcome to ~ I know — and you're - the 4 also involved in. He is consulting expert for
5 reason I'm mentioning this now is 'm well aware 5 purposes of those. But he is not rendering arny
6 that in your response to the motion to compel, 6 opinion in this case on those issues. Heisa
7 Meritor says, irrespective of what we did with 7 consulting expert as to separate and distinct
8 regard to him as a non-reporter, we designate him 8 disputes with the EPA and the MDEQ.
9 as a reporter, and, therefore, we get the work 9 THE COURT: Well, you - you and your
10 product protections afforded by Rule 26. And, 10 firm are very sophisticated and I'm quite certain
11 yes, youfre right in his role as a reporting 11 that when you designated Mr. Peeples as a
12 expert, but because you designated him as a 12 norrretained expert on all of the matters listed
13 norereporter on the very same subjects, unless you 13 on Exhibit F — because that is what your
14 convince me otherwise, I do not see a legal basis 14 desigration says, and you're welcome to — in :
15 to argue that, in his non-reporting capacity, he 15 fact, I'll read it into the record. t
16 is afforded the same protections as a reporter. 16 Expert — this is a separate category
17 Go ahead. 17 for Mr. Peeples that you created. XV: Expert not
18 MR. COUGHLIN: May I speak to that, Your 18 specifically retained pursuant to Rule 26 and :
19 Honor? 19 retained pursuant to Rule 26. Defendants identify :
20 THE COURT: You may. 20 the following expert pursuant to Rule 26 ineach
21 MR. COUGHLIN: If - if Your Honor is 21 of the above styled cases: Jim Peeples, Vice
22 under that impression that he is somehow both as 22 President. Technical Engincer, T&M Associates,
23 to all 18, then you cannot do it and run around 23 Inc., and an address. Exhibit F contains a copy
24 the protection of an expert which submits reports. 24 of Mr. Peeples' CV. list of reports, including all
2 Those protections are in the Civil Rules for all. 25 opinions, analysis, sources and references
4 (Pages 10 to 13)
Jackson Brooks Court Reporting Meridian

Gulfport 1-800-245-3376 New Orleans



Transcript of Proceedings 2/1/2018

Page 14 ‘Page 16

1 contained therein, which have previously been 1 benefit of that, and my — 'm not inclined to

2 submitted to the United States Environmental 2 agree with that. | don't see any — to me, that

3 Protection Agency and the Mississippi Department 3 logic is the flawed logic.

4 of Environmental Quality and previously produced 4 The other thing that concems me about

5 to all parties, upon which Mr. Peeples will rely 5 this and that drives a lot of what we're looking

6 and testify. The materials reflect the subject € at today is the breadth of Mr. Peeples’ testimony.

7 matter on which Mr. Peeples will testify. All of 7 The subjects on which he is expected to testify

8 the opinions Mr. Peeples may expressto a 8 . are--you know, | mean, boy, that's a lot of

9 reasonable degree of scientific, technical and/or 9 subject matter Mr. Peeples is designated, those 18
10 engineering certainty. Mr. Peeples’ hourly rate 10 reports and all of the data that's contained in
11 for expert testimony is $300. 11 those. And, of course, you know that as — if —

12 And then we tumn to Exhibit F, and on 12 once the privilege is waived, then it waives it as

13 Exhibit F are a list of 18 reports which are 13 to all matters related to those topics, not just

14’ said —and I ~ it's somewhere between 6- and 14 those topics, but matters related to them. So,1

15 10,000 pages. I'm not sure. I think plaintiffs 15 mean — so those are concems of mine, but I —

16 said 10,000 pages. [ think the defendants said 16 you know, I want to give you a fair shot in

17 6,000 pages, plus some number of additional 17 talking to me about it. Certainly, [ cansee a

18 information appearing on megabytes, which is an 18 way that if Mr. Peeples were to claim — he could

19 extremely large number of papers — pages. So — 19 claim the attorney/client privilege, perhaps, in

20 and the time, of course, for designating experts 2 circumstances where his testimony — where what

21 and supplementing expert reports, et cetera, et 21 he's doing is so unrelated — you know, was so

22 cetera, has long since lapsed. So that is the 22 before he did anything, but I don't — you know, I

23 designation. 23 don't know why any of that would be the subject of

24 And as [ say, 'm not commenting one way 24 this stuff. This is all 16 and 17. Itsall

25 or the other on the adequacy, inadequacy or 25 about remediation of this site, which is what —
Page 15 Page 17

1 anything about the designation, because that's not 1 the environmental situation at this site, which is

2 the issue before the Court. What I'm looking at 2 what this case is about, and what he's expected to

3 is a designation of this gentleman as a 3 give —~ apparently, if this designation is

4 non-reporter on all of these subjects, and there 4 ultimately deemed sufficient, he’s permitted to

S is case law, for example — I don't know of this 5 testify. What he’s designated on is a wealth of

6 certain — this particular situation, nor to my 6 opinions and facts and data.

7 knowledge, have y'all produced any where this 7 MR. COUGHLIN: May I, Your Honor?

8 exact circumstance has arisen. But there are 8 THE COURT: You may.

9 cases where experts have been designated as, for 9 MR. COUGHLIN: The case law that you
10 example, a reporter and then the designation is 10 are, [ believe, thinking of is where an expert has
11 later changed and the rulings in those cases, as [ 1t either been designated as a consulting expert and
12 appreciate them, have been that the — that once 12 as a report-generating expert. And Mr. Deas, |
13 designated, even despite the change, that the 13 think, cited some of those in their moving papers,
14 rules that, you know, follow the original 14 but in those cases, it's where the testifying
15 designation continue. So if you designated 15 expert reaches across the wall and pulls over
16 somebody as a non-reporter on a subject and later 16 mformation from when he or she was a consulting
17 changed them to a reporter on that subject, they 17 expert. That has nothing to do with the kinds of
18 could still be treated as a non-reporter or 18 privileges that we are talking about initially for
19 maybe — and [ think those cases didn't actually 19 the designation. And if the Court is under the
20 deal with reporters and non-reporters, but 20 impression that he is identified as both for all,

21 testifying experts and consulting experts and 21 we will withdraw him as a non-report-generating
22 changing the designations there. So -- so 22 expert for all of them, because the kinds and
23 that's — yeah, that's a real concern and, you 23 quality of opinions that {ind themselves in the
24 know, | hear you, you're saying, well, since we 24 reports that we believe he is identified for asa
25 designate him as both — on both, we get the 2 report-generating expert, a percipient witmess
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1 cannot testify to. He didn't do the groundwater 1 him, we believe from January 2015 forward, but if
2 sampling. He didn't do a lot of it. He had 2 the Court has that concem, we'll go back, well
3 people on his team doing it, and he then renders a 3 live with that.
4 report that has opinions and analysis based upon 4 THE COURT: Well, Mr. Coughlin, you are
5 underlying data. That is not the kind and quality 5 aware there are cases for the proposition that
6 of expert that is normally thought of as a 6 once you designate them, the mere act of trying to
7 non-report-generating expert. 7 un-designate them does not then change the status
8 Plaintiffs brought up the treating 8 of - of what the rules — privilege and the Work
9 physicians as though a treating physician can 9 Product Doctrine, the application.
10 never bea report-generating expert, and we all 10 MR. COUGHLIN: That — those cases, Your
11 know that's just not true. If the treating 11 Honor, dealt with consulting versus expert
12 physician is merely going to testify to what they 12 generating, not this situation.
13 didin terms of their care and treatment of — 13 THE COURT: Well, you're the architect
14 whether it's plaintiff or defendant — whomever, 14 of this situation.
15 that can be a non-report-generating expert and the 15 MR. COUGHLIN: I understand that.
1 S me‘?‘“."g'f&'t “r’;’;‘? ?c:mgm““:ax i 3 THE COURT: Meritor is. And I'm really
testifyin . Al ) not confused, Mr. Coughlin, not at all about this.
18 you, trei-!tmg physician, to render 8 prognosis on 18 I can read the expert designation and see what it
19 maybe life e:qJectal}cy, tl?at 1 no-t in the medu:al 19 designates him as, and [ understand the — the —
20 records. That's taking things, doing additional 20 ou know, that's fine and I'l hear you on your
21 analysis, and in those instances. The Courts say, Y ’ youony
- wait a minute, you've got to have an expert report 21 effort to — and Tl hear counsel opposite on
23 for that. E 2 withdmwing him. It-' that's something you — you
24 THE COURT: Uh-huh. 5: :r: affirmatively telling the Court you wish to
23 MR. COUGHLIN: You can't just put that 25 MR. COUGHLIN: We will withdraw him as a
Page 19 Page 21
1 treating physician on the stand and allow them to 1 non-report-generating expert.
2 testify to that, because there's something more 2 THE COURT: Allright. All right. So
3 than just what’s in the medical records. 3 you wart to withdraw him in that capacity. I will
4 Likewise, here, what we have designated 4 hear from y'all. And then there's the next —
5 Mr. Peeples on goes far beyond just the record, 5 that opens up the question of, even if 1 allow the
6 the test results of what a single well might be or 6 withdrawal of him as a — you know, per his
7 even what the test results of a group of wells. 7 designation, whether that really changes anything.
8 It is applying the expertise of assembling that 8 But let me do ask you a couple of things: One,
9 data and rendering opinions with regard to things 9 according to the designation, he's being paid $300
10 like groundwater flow, with regard to location of 10 an hour for his testimony as a retained expert
11 sources. All of those kinds of things are far 11 MR. COUGHLIN: And his work.
12 beyond what a percipient witness who might be a 12 THE COURT: -- but according to his
13 non-report-gencrating expert might be. And so if 13 affidavit, he has not — he is not being paid.
14 it is -- and we scoured the cases as - and the 14 His company. T&M, of which he is vice president,
15 Court, as you have, Your Honor, as plaintiffs 15 is the one who is being paid.
16 have, nobody has come up with this, with something 16 MR. COUGHLIN: Your Honor, we have -~
17 like this. I can understand the Court's possible 17 the experts that we have retained, such as Ranjit
18 confusion. But I will allay the Court's confusion 18 Machado, he is part of Ramboll Environ
19 by withdrawing him as a non-report-generating 19 THE COURT: Uh-huh.
20 witness, and we'll rely on those 18. 20 MR. COUGHLIN: The invoice come from
21 At that point, the only thing is whether 21 Ramboll Environ, and we pay Ramboll Environ We
22 you look at the sufficiency of the reports as to 22 don't pay Mr. Ranjit Machado directly, because
23 whether they meet the Rule 26 requirements — and 23 there are a number of people that work for Ranit
2 that issue is not before this court for today —a 24 Machado’s team. Likewise, Mr. Powell, there are a
25 report-gencrating expert, as we have designated 25 number of people that work for Mr. Powell on his
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1 team. We don't - those people are on the bill 1 the adequacy of the disclosure under Rule 26 is
2 and the service is paid. 2 not currently before the Court, but that's because
3 THE COURT: So when you — when you 3 the Court allowed those motions challenging the
4 retain a team as to -~ as an expert — [ mean, 4 adequacy in the October 3rd hearing to be put off
5 have you looked at what the legal significance of 5 to the dispositive motion deadline, so no doubt
6 that is? 8 that will be before the Court, and if you are left
7 MR. COUGHLIN: Your Honor, in terms of 7 with Mr. Peeples designated only as a reporting
8 we get to retain the expert in that team. Do you 8 expert, and that designation is deemed
a mean the scope of communications within the team? 2 msufficient for lack of (indiscemible), 'm just
10 THE COURT: Right. The fact that it's 10 giving — I think in fairness to everybody
11 the company that's being paid, and you're now 11 involved, I'd feel better if I gave you just a few
12 telling the reason it's being paid is it's doing 12 minutes to think about it, including, if for any
13 the work as opposed to - it — as opposed to 13 reason, you want to ask for more additional time
14 Mr. Peeples being the one responsible for doing 14 to think about it once you've had a chance to talk
15 the work and, therefore, getting paid for it. 15 here just a minute. Now, maybe before — before
16 MR COUGHLIN: Well, it's Mr. Peeples 16 we do that, let me ask to hear from Mr. Liston
17 who is the testifying expert, who is the author of 17 about the issue, and then we'll take a break.
18 the reports. 18 Go ahead.
19 THE COURT: Who is being peid nothing 19 MR. COUGHLIN: Before we do that, Your
20 for his work from you? 20 Honor, [ do want to clear something up for you.
21 MR. COUGHLIN: Well, I think Your Horor, 21 You talked about somehow remediation at the site
22 any - you know, any expert — no expert is likely 22 is the subject of what this lawsuit is about. And
23 a sole proprietorships. They all set up LLCs or 23 I want to make clear that there are remediation
24 LLPs or companies of which is the billing entity. 24 efforts at this site that have nothing to do with
25 and, you know, that's who lawyers pay is the 25 the neighborhood and work that is being done by or
Page 23 Page 25
1 billing entity. 1 on behalf of Meritor with experts for those are
2 THE COURT: [ understand. And Iknow he 2 not something that these experts are going to be
3 is the vice president of T&RM. Are you telling me 3 testifying on. And the — and the Rules are clear
4 he has an ownership interest in T&M? 4 in terms of the scope of inquiry. It's in forming
5 MR. COUGHLIN: I don't believe he has an 5 their opinions, and if they're not rendering
6 ownership interest, Your Honor. 6 opinions (coughing) this PRB out on the western
7 THE COURT: All right. 7 side right near the Riverdale Creek, there is no
8 MR. COUGHLIN: I could be wrong. 8 plaintiff allegation that somehow that's impacting
9 And, Your Honor, I'm not yawing. My 9 the neighborhood.
10 ears are clogged. I'm trying to unclog my ears. 10 Yes, there's a lot of work being done at
11 THE COURT: No. And if you need to take 11 the PRB. Mr. Peeples is involved in that.
12 a break or if you need anything, water or 12 THE COURT: Isn't the PRB discussed in
13 whatever, let us know, because I defmitely don't 13 some of those 10,000 pages of material attached to
14 want you — [ don't want to put you through more 14 his expert designation.
15 misery than necessary. Absolutely. 15 MR. COUGHLIN: Its referenced, but in
16 But — well, let me - [ know —I'll 16 terms of the — the (coughing) that was the sole
17 tell you what Fm going to do, because y'all — I 17 requirement of the EPA with regards to what's
18 don't know if you're surprised by this or not 18 going ~ the groundwater underneath the plant.
19 surprised by it, but I'm a little concerned about 19 But in terms of the current work on the PRB and
20 your statement that you want to withdraw him now. 20 working - negotiating with the EPA, that's not
21 I'm not suggesting that's not the thing you want 21 part of this lawsuit.
22 to do. What I am willing to do is give yall a 22 THE COURT: Well -
23 few minutes, a recess for, you know, five, ten 23 MR. COUGHLIN: Similarly, there are
24 minutes to let y'all caucus a few minutes about 24 documents on the privilege log and in the next
25 that deciston, realizing, as you point out, that 25 privilege log dealing with issues inside the plant
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1 that are solely inside the plant. Those have 1 them as an expert even though you've withdrawn
2 nothing to do with the neighborhood. Those are 2 them as an expert. So — but 'm not —~ I'm not
3 consulting expert privileges. 3 ruling on that issue. I'm just telling you that I
4 THE COURT: I understand that that is 4 know that there is such case law out there.
5 certainly your position and your argument. As you 5 MR. COUGHLIN: I agree, Your Honor,
6 know, the law says that it's all a very fact 6 that — with the kinds of case law you talked
7 specific inquiry once you get past whether, you 7 about, that once | have deposed plaintiffs' expert
8 know, it's a non-reporter, reporter and those kind 8 and they withdraw the expert, they're not going to
9 of issues. Then when you get down to the 9 put him in trial, I can still use parts of his
10 nitty-gritty, is it done to render legal advice in 10 deposition to demonstrate the fallacy of their
11 the case of the attorney/client privilege or is it 11 position. I cando that. But this is - this is
12 done in anticipation of litigation, in the case of 12 an animal that I don't believe that there is case
13 the work product privilege, and then, you know, 13 faw on, and, therefore, because of the protections
14 how far the waiver extends, the scope of any 14 in the Rule for a report-gencrating expert — the
15 waiver, that starts getting all down very factual 15 Rule doesnit say, oh, there's exceptions if you do
16 in stuff. But you know what you start with, you 16 this. The Rule says, there's only three
17 start with, what's the expert designated on? And 17 exceptions and that's it: compensation, facts and
18 when you have an expert designated on such a 18 data and assumptions that you ask them to rely on.
19 wealth of material, you're going to find it, I 19 And those are only communications from me.
20 suggest, very difficult to establish that 20 THE COURT: Mr. Coughlin, you do not
21 discussions about the same matter are not related 21 have to convince me that a specially retained
22 to the matters that he has been designated, 22 expert has the protections afforded by the work
23 whether you like it or not, because y'all know 23 product rule through the 2010 amendment. Youdo
24 what the rule is about the waiver. Once it's 24 not have to prove -- what you do have to do though
25 waived, it's just a — it's a broader inquiry 25 is get over the fact that you have designated this
Page 27 Page 29
1 then It's whether these things are related to 1 man as a non-reporting expert on those very same
2 those subject matters. And there's case law to 2 topics. That's what youdid. You created this.
3 this effect. I got a Mississippi case out of the 3 1 didn't desigmate him as a non-reporter and
4 Southern District on the attorney/cliert waiver 4 you're ask — essertially asking me to disregard
5 poirt. ' 5 the fact that you did that. I'm not asking youto
6 But it ~ but the long and sort of it 6 '~ produce any of this in his retained capacity. I
7 is, we'll have to get into those weeds, that - I 7 am asking you - or telling you that the law
8 sce that as a separate issue really distinct 8 requires that you can't claim it, because you've
9 from -- not totally, but in some measure, it seems 9 designated him as a non-reporter too onall of
10 to me this first hurdle of just getting over, what 10 these subjects.
11 is Mr. Peeples for today's purposes. 11 But let's — let’s - let's hear from
12 MR. COUGHLIN: Before we hear from 12 Mr. Liston and then let's take our little break so
13 Mr. Deas, Your Honor was talking about you believe 13 yall can decide whether you really want to make
14 there was case law that you have seen where this 14 that decision.
15 instance may have appeared in the past with a dual 15 MR. DEAS: Your Honor, there certainly
16  designated expert? ' 16  canbe hybrid experts where there are facts that
17 THE COURT: No. In fact. I think what I 17 they have knowledge of and expert testimony that
18 said was that didn't involve reporter, 18 they can provide ina case. And I'm sure the
19 non-reporter dual designation. and, in fact. I 19 Court has seen it on multiple occasions and so
20 don't think I have seen any case like that. What 20 have all of the counsel that are present here
21 T have seen is where somebody is designated. like 21 today. And the cases that I think Mr. Coughlin
22 for example, as a testifying expert, and then they 22 is - wants to refer to or was trying to refer to
23 are — they are no longer designated as a 23 were some of those cases in the early days of
24 testifying expert. They still get treated — in 24 trying to deal with those sorts of experts after
25 fact, the other side, some case law says, can use 25 the 2010 amendments where you were dealing with
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1 people that were consulting witnesses that might 1 let me ask the guys, that is our defense counsel,
2 have had some knowledge in working in an expert 2 why don't y'all speak into those mics and let's
3 capacity on a case and the Courts were trying to 3 see what Bill says.
4 sort out what to do after the Rule — after the 4 MR. DEAS: Bill, can you hear me. This
5 changes to Rule 26. We've all read them, and | 5 is Lawrence?
6 won't go too deeply into them. 6 MR. SMITH: I can now.
7 As we said in our briefing papers, and | 7 MR. DEAS: Okay.
8 won't belabor it, we got that sort of a hybrid 8 THE COURT: But Law- —~ but look what
9 expert fact witness here in the person, 9 you'e doing, Lawrence, you're bent all the way
10 M. Peeples. And I think the Court's analysis of 10 over, so pull it to - see, you're never going to
11 the disclosure is spot on. It says what it says. 11 do that. You'll stand back up straight as soon as
12 And the plaintiffs have depended on that reading 12 you start talking, so talk now normally.
13 of it for some time now in making all manner of 13 MR. DEAS: Bill, can you hear me?
14 decisions about how they behave in this case. 14 MR. SMITH: Not really.
15 Even if they chose to de-designate him 15 THE COURT: Okay. Yeah, that's the
16 as a non-reporting expert, it would seem to be 16 problem. We'll move those mics. If you moved
17 unfairly and unduly prejudicial to the plaintiffs 17 them as close as we can get them to you without
18 to then deprive us of the ability to inquire into 18 pulling them out, because I have no idea what
19 these subject matters, which we've always assumed 19 we're going to do if y'all manage to disconnect
20 that we would have the ability to inquire into 20 all of that.
21 since he was designated as a non-testifying 21 MR. DEAS: That's all we got. Okay.
22 expert, because they, months after the close of 22 Bill, Bill.
23 expert discovery, we all thought, suddenly decided 23 THE COURT: No, you're going to —
24 to shift course. I'l wait and (indiscemible). 24 try — try being seated and bend it over towards
25 THE COURT: Let's - it's about 15 of 25 you.
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1 11:00. Why don't yall take - why don't you take 1 MR. DEAS: Bill, can you hear that?
2 ‘15 minutes, get some water, and you can go into 2 MR. SMITH: Yes.
3 the visiting judge's chambers over here and that's 3 THE COURT: All right. ITI tell what
4 a - give you time to meet privately. 4 we're going to do then. let’'s do that, Lawrence.
5 MR. SMITH: Your Honor -- S I will ask, are you okay with being seated while
6 THE COURT: Yes. 6 you present your arguments?
7 MR. SMITH: -- this is Bill Smith. | 7 MR. DEAS: As long as you are, Your
8 didn't want to interrupt while you were going 8 Honor.
9 through the arguments, and it may just be our 9 THE COURT: I'm fine withit. AndI
10 tough luck in not being there, but none of us on 10 thirk probably counsel — defense counsel table as
11 the phone could hear a word that any of the 11 well. Let's sce if that helps over here.
12 lawyers are saying, and as the call went on, it i2 MR. COUGHLIN: Bill, can you hear me?
13 got more difficult to even hear you. And that's 13 MR. SMITH: Icannow.
14 just a matter of a switch not being turned on. I 14 MR. COUGHLIN: Okay.
15 wanted to bring it to the Court's attention. If 15 THE COURT: All right. That's what
le6 there's nothing that can be done about it, that's 16 we'll do. Yall move them as close as you can and
17 fine. 17 you can just make your arguments seated.
18 THE COURT: All right. Thank you, Bill. 18 And with that, we will adjourn or recess
19 I've moved my mic as close as I can get it to me. 19 here for just a few minutes.
20 Can you hear me clearly now? 20 THE BAILIFF: All rise.
21 MR. SMITH: 1 can, yes, ma'am. 21 (Brief recess.)
22 THE COURT: All right. Il try to be 2z THE BAILIFF: Court will come to order.
23 mindful. And do feel free to just, you know, 23 All rise.
24 say — break in, it doesn't really matter, for 24 THE COURT: Please be scated, yall.
25 that purpose, if you can't hear. But let me - 25 Okay. We are now back on the record with defense
9 (Pages 30 to 33)
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1 counsel, and plaintiffs counsel as far as that's 1 e-mail, and as 1 read it, and we'll ask Mr. Deas

2 concerned, having had a chance to discuss the 2 about it, there seems to me to be a distinction

3 suggested withdrawal of Mr. Peeples as a 3 there. I - in other words, I don't think he

4 non-reporting expert. Is there any further 4 agreed with you that Mr. Peeples was properly

5 information that defense counsel wants to provide 5 designated as a non-retained expert on all of the

6 at this point? 6 subjects, but I don't —I don't think that means

7 MR. COUGHLIN: Your Honor. while that is 7 that he was designated as a non-reporting expert

8 my current belief, it's something I believe I need 8 on all subjects. So, I mean, I see those as two

9 to discuss with my client, and in light of the 2 different things and the matter, as I've said
10 absolute dearth of case law that either side 10 before and as you've said before, of the
11 submitted to the Court or that the Court had been 11 sufficiency of the designations is not before the
12 able to find. I think that this requires a little 12 Court.
13 bit more thought before a final decision is made, 13 MR. COUGHLIN: Nor the sufficiency of
14 and so I'm taking the Court up onits invitation 14 the reports themselves.
15 for some additional time for us to alert the Court 15 THE COURT: Nor the sufficiency of the
16 as to formally withdrawing Mr. Peeples as a 16 reports themselves. I mean, they're just not
17 26(a)(2XC) witness. 17 before the Court. So what we have — you know, [
18 THE COURT: All right. I want to make 18 g0 back to this — I mean, you know, it's a card
19 sure everybody understands. That's fine, but we 19 laid, a card played. What is before us now is a
20 are herc today for the hearing on — on these 20 designation of this man as a non-reporter on all
21 documents, so for purposes of today, I will 21 of these subjects, and he —~ whether he's
22 proceed with the sitvation that he is a 22 ultimately withdrawn or not, he has been
23 non-reporting expert. And, frankly, given the 23 designated on that — in that fashion all the way
24 time that the withdrawal is suggested, if in fact 24 through this, including past the time, you know,
25 it is ultimately formally made, I do not think 2 that Mr. Peeples was designated — [ mean, was

Page 35 Page 37

1 that that changes the circumstance with regard to 1 deposed, so —~ and there is authority for not

2 the privileges afforded. In other words, it would 2 permitting a withdrawal at, you know, this late

3 have been one thing if some time in the past, he 3 date. Now, I'm not going to quote you a Fifth

4 had been withdrawn for that purpose, but here, 4 Circuit case at the moment. [ think there's some

5 after he's been deposed, after the close of S cases of which I'm aware out of the Northemn

6 discovery and at the point that we are at today. [ 6 District, maybe, of California that discuss the

7 do not think, and will so rule, that the — any 7 reasons for that. And [ —I suggest to you that,

8 ultimate withdrawal of him, in my view, does not 8 you know, they are very practical reasons why

9 affect, for purposes of today, the Court's ruling. a you're not permitted to do that and, you know,
10 MR. COUGHLIN: With regard to that, Your 10 change the rules that are applicable. It's one
11 Honor. | would point out that this issue of some 11 thing — and, I mean, you can withdraw him. Its
12 confusion was first raised by Mr. Deas in December 12 just that whether you can, by withdrawing him,
13 of this year after the close of discovery. And we 13 thereby change the dynamic of what things were
14 have attached the o-mail correspondence as Exhibit 14 during the course of discovery, so...
15 2 to our opposition, and | believe, if you read 15 MR. COUGHLIN: So long as there'sa
16 that, as we read that, Mr, Deas was certainly 16 clear understanding of all parties that
17 under the impression that Mr. Peeples was a 17 Mr. Peeples is a report-generating expert under
18 report-generating expert, certainly, as to the 18 the Rules, and we believe is — therefore, the
19 Moose Lodge Road 2016 report and Kirk PCA report, 19 party is entitled to all of the privileges under
20 and then had questions about the others which we 20 Rule 26 for that designation.
21 cleared up for him. Sol don't believe even 21 THE COURT: ButI I definitely
22 ‘Mr. Deas could honestly represent that he thought 22 understand that that is your argument, and I think
23 that Mr. Pecples was a non-report-generating 23 that's laid out in your response to the motion to
24 expert for all 18, one of which is a database. 24 compel. But whether he is properly designated is
25 THE COURT: Well, I have read the 25 another matter. But I agree with you, he is
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1 designated as a reporting expert on all of the 1 decision may not end here.
2 same subjects that he's designated as a 2 THE COURT: Iam not permitted to give
3 NON-Teporting expert on. 3 advisory opinions. Idon't think that is really
4 MR. COUGHLIN: That is not our position, 4 proper to do. But if I analyze this from the
5 Your Honor. 5 reporter standpoint — I will make this comment,
6 THE COURT: I'm sorry. 6 that a reporter — when it comes to work product,
7 MR. COUGHLIN: You were inferring that 7 you know, that's not the end of the issue. Then
8 we are agreeing with your dual designation for 8 you have to get into, well, does this — is this a
9 everything, and [ — Meritor does not take that 9 fact or data, is this information that is related
10 position. 10 to anything that's in that 10,000 pages worth of
11 THE COURT: Allright Because 11 stuff? And, again, you made this broad
12 Meritor takes the position that it did not 12 designation. Even as a reporter, you have listed
13 designate him as a non-reporter on all matters on 13 him, you know, on the — just everything in the
14 Exhibit F? 14 kitchen sink, frankly, and I — that's an
15 MR. COUGHLIN: Correct 15 overstatement. You've listed him on approximately
16 THE COURT: Okay. But the same 16 10,000 pages — y'all can correct me on the exact
17 designation you construe as designating him on all 17 number — of opinions, facts and data. You've not
18 matters as a reporting expert? 18 said, he's not going to be testifying on these
19 MR. COUGHLIN: Your Honor, I will live 19 portions in this document or that document.
20 with the designations that — and clarifications 20 That's what you've done. And so even that would
21 that we made in our e-mail to Mr. Deas. That is 21 appear to me to be a very difficult hurdle for
22 part of the record in our observation — in our 22 you. Not only that, whether it is — you still
23 opposition. 23 have to show that it's dore in anticipation of
24 THE COURT: Okay. Allright. I think 24 litigation for the work product privilege, and I'm
25 we've — we've discussed this issue, probably 25 assuming that's the one you're particularly
Page 39 Page 41
1 gotten about as much out of it as we're going to 1 interested in, because you realize as a retained
2 get for the day. 2 expert, anything that's communicated to him is not
3 With that, why don't we — we'll start, 3 attomney/client privilege.
4 yall I think — let's just get started. 4 MR. COUGHLIN: And with regard to this
5 Soon 17, it — in my view —I've 5 particular document, Your Honor, this is August 2
6 looked at the argument for and against, in my view 6 of 2017 —
7 this is a conversation — obviously, labeling 7 THE COURT: Uh-huh.
8 privileged and confidential does not make it 8 MR. COUGHLIN: - just before our expert
9 privileged and confidential of it - you know, of 9 designations. The issue of the efficacy of the
10 itself, the mere labeling. Mr. Peeplesis a 10 PRB is not an issue upon which Mr. Peeples was
11 participant in this discussion. Mr. Peeples has 11 retained to testify about.
12 been designated, in the Court's view, as a 12 THE COURT: Is it addressed in any
13 non-reporting expert on all of the matters set 13 _ fashion in the 10,000 pages of information,
14 forth on Exhibit F, which is a very, very wide 14 Mr. Coughlin?
15 breadth of things, and short of Meritor's counsel 15 MR. COUGHLIN: Your Honor, the ten —
16 representing to me that the matters that are 16 it's really 6,000 pages, contain a tremendous
17 discussed hereon, including, for example, PRB, 17 amount of facts and data with regard to well
18 the — you know, and various other things that are 18 sampling. With regards to the — no, it does
19 here, are not related to some matter that is - 19 not - the opinions, the reports that those data
20 appears in some report in Exhibit F — 20 support are maybe 20 or 30 pages each, and I think
21 MR. COUGHLIN: Your Honor, if we are 21 there's probably three of them that are
22 going to go through these one at a time with your 22 significant. Thatsit And so when we're
23 understanding, can we also get how you would rule 23 talking about the PRB, while it is mentioned that
24 if he was a report-generating expert only, because 24 it was installed in the 2004, 2005 timeframe,
25 1 think that would be informative because that 25 it — it doesn't talk about or they don't talk
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1 about the efficacy of the reductive capacity of 1 MR. COUGHLIN: It — it has to do
2 the PRB, which is what this is about, and how 2 with — we didn't necessarily want to talk them
3 Meritor is working with experts in order to 3 about it. We had no idea what's in their files.
4 investigate the reductive capacity of the PRB — 4 They said, well, we just — we've withheld a whole
5 which is far west of the neighborhood, nothing to 5 bunch of our files. They said, that's work
6 do with the neighborhood — to meet the dispute 6 product, that's another case. Well, the inference
7 with the EPA. 7 is it's dealing with the PRB, because it's the
8 THE COURT: Allright. Let me just - 8 sole receptor at Riverdale Creek.
9 Mr. Liston, go ahead. o But in terms of what are the issues in
10 MR. LISTON: Your Honor, the -- a number 10 this case concemn whether the groundwater under
11 of these reports, all of the annual monitoring 11 the neighborhood, which is east - well east of
12 reports that are listed in here, work summaries 12 the PRB, and the groundwater flows this way, are
13 and other — others of them — if we — if we care 13 causing or con- -- whether something at the PRB is
14 to stop and let us go through the files in our 14 causing or contributing to the issues in the '
15 computers — deal with monitoring wells and other 15 neighborhood. They're simply not. Andnooneis |
16 issues that involve the permeable reactive barrier 16 going to be opining on that. Not even their
17 or PRB, which was the sole remedial structure 17 experts are opining on that. So this sort of
18 built at the Grenada facility and was, under the 18 throwing open the doors and you get to look at
19 plan devised by Meritor, supposed to solve all of 19 everything — the Rule is very clear, Your Honor,
20 the groundwater issues at the site. Itisa 20 it's — it's with regards to facts or data
21 critical piece of the entire puzzle out there and 21 considered in forming the opinions to be
22 it can't be plucked out. It didn't work for one 22 expressed. [t's not forming any and all
23 thing and that's part of the problem out there and 23 opinions — sorry, Bill, if you didn't hear
24 part of the reason that — that the current 24 that — but forming the opinions that are going to
25 activities are taking place. So for 25 be expressed in the litigation. 3
Page 43 Page 45
1 Mr. Coughlin to say that it has nothing to do with 1 THE COURT: [ understand, Mr. Coughlin,
2 this lawsuit is misleading to be charitable. 2 and according to you. Mr. Peeples will be talking
3 THE COURT: All right. The — 3 about 6,000 plus megabytes of other information as
4 MR. COUGHLIN: Your Honor. may | mention 4 an expert witness in this case. Idid not do the
5 onc other fact? 5 designation. You did. Now, you want to tell me
6 THE COURT: You may. 6 it doesn't mean what it says.
7 MR. COUGHLIN: Counsel - plaintiffs’ 7 MR. COUGHLIN: No, Your Honor. What I'm
8 counsel also represents the State of Mississippi. 8 saying is, his opinions in the reports are not
9 the Attomey General State of Mississippi, with 9 formed or do not concem the efficacy of the PRB
10 regards to a groundwater, surface water litigation 10 and reductive capacity and the testing — pilot
11 filed against Meritor and the other defendants in 11 testing going on out there.
12 this case. This would be work product with 12 THE COURT: All right.
13 regards to that issue because that — and the 13 MR. LISTON: Your Honor. the number -
14 plaintiffs in this case, plaintiffs' counsel, have 14 THE COURT: Yes.
15 restricted our ability to seek discovery in 15 MR. LISTON: - pert- — Document | on
16 depositions, shutdown portions of depositions, 16 the disclosure is the corrected measures predesign
17 when we've asked their experts about modeling work 17 investigation report. It's Document No. 1 -
18 or other work they have done with regards to 18 THE COURT: Yes.
19 things like the PRB or the site saying, well, 19 MR. DEAS: - that's identified. That's
2 that's for another case. that's work product. you 20 the document whereby Meritor justified building
21 can't inquire into it. This is the same thing, 21 the PRB.
22 THE COURT: Well, why would you tell me eded THE COURT: I appreciate it and I
23 that PRB has nothing do with this case and then z intend — [ expect for you 1o tell me as we go
24 tell me you wanted to talk to the plaintiffs’ 2 through this today. because [ haven't had the
2 experts about it? 2 benelit of seeing all of those documents. The —
12 (Pages 42 to 45)
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1 you know, the issue, Mr. Coughlin, is whether or 1 that, as I've said before, he is a non-reporter on

2 not this information will ever see the light of 2 all of this subject matter, and so in the Court's

3 day in a courtroom, because it is or is not 3 view, because of the designation and its breadth,

4 relevant to something that is really at issue in 1 this is going to be produced. And furthermore —-

5 this case is one matter, and one matter upon which 5 well, Il just leave it at that.

6 1 am not ruling today. What I am considering is 6 The next one is 22. Here. Let's see.

7 whether or not this is related to what you have 7 All right. These are notes, again, as I

8 designated him on. The fact that you designated 8 appreciate it, of Mr. Peeples’ discussing the

9 him on stuff you apparently don't really intend to 9 environmental condition out at the site and the
10 have him testify about is something different. 10 need to do samples and again the PRB.

11 But, again, you're the architect of this. 11 MR. COUGHLIN: Again, Your Honor, these
12 Allright. So that — so the Court's 12 are phone notes with a lawyer from Thompson Hine.
13 ruling is that 17 comes in. It's several pages. 13 THE COURT: Meaning exactly — I mean,
14 I say comes i, does not come in. 17 will be 14 that's true. I don't disagree with that, but that
15 subject to production to plaintiffs' counsel given 15  alone doesn't answer the question under cither
16 that Mr. Peeples is a participant and the matters 16 work product or attorney/client privilege. Your
17 that we have discussed, both that he is a 17 position is the same with regard to this one as it
18 non-retained expert as well as the fact that his 18 was with 21?
19 designation itself is so broad as to cover matters 19 MR. COUGHLIN: That it does not fall
20 that are — relate to things that are being 20 into one of the three exceptions in Rule 26.
21 discussedin 17. 21 THE COURT: Okay. Allright. 23. T
2 That brings us to 21. And these are, as 22 think we have the same situation here. Is your
23 1 appreciate it, Mr. Peeples’ notes of work being 2 argument the same?
24 done there at the site. And I would say with 24 MR. COUGHLIN: Is this —
25 respect to it, the Court had the same ~ is 25 MR. HUBBARD: It's a continuation
Page 47 Page 49

1 inclined in the same — same way. This is — like 1 MR. COUGHLIN: 23 is a continuation.

2 discussing all mapping active wells. Wells are 2 THE COURT: It isa continuation. It

3 something that's defmitely being discussed in 3 is, but it is a separate document, so just to keep

4 these various reports that are attached as Exhibit 1 things clear, let's — since it's on the privilege

5 F. 5 log separately.

6 MR. COUGHLIN: Your Honor, these are 6 MR. COUGHLIN: Our position is the same,

7 phone notes from Mr. Peeples’ discussions with an 7 Your Honor, in that it is not conveying facts,

8 attomey at Thompson Hine, these are not his own 8 data or assumptions.

9 little internal notes, and, therefore, we believe 9 THE COURT: Allright. And the Courts
10 fall under the restrictions of communications with 10 position is the same, that he's been designated as
11 counsel as to what is and what is not discoverable 11 a non-reporter and also our previous discussion of
12 under the Rules. 12 the breadth of that designation.

13 THE COURT: When you say what is and 13 24. This ~ [ don't know that the log

14 what is not, under what rule? You're referring 14 tells us exactly who all of the these people are,

15  nowtoRule26- 15  but perhaps it does.

16 MR. COUGHLIN: Correct - 16 MR. COUGHLIN: [ can shed some light on

17 THE COURT: - the work product — 17 that, Your Honor. This isa May 10, 2017 phone

18 MR. COUGHLIN: - Your Honor. 18 call with Heidi Friedman, one of my partners, as

19 . THE COURT: - or are you referring to 19 well as Joel and I would be the Tim.

20 attorney/client privilege? 20 THE COURT: Allright. And these are

z1 MR. COUGHLIN: I'm refemring to 21 Mr. Peeples’ notes?

22 attomey/expert communication. 22 MR. COUGHLIN: Correct, Your Honor.

23 THE COURT: Under Rule 26? 23 THE COURT: Allright. And these look

24 MR. COUGHLIN: Correct, Your Honor. 24 to me to contain discussions of samples and wells

25 THE COURT: Allright. Well, as to 25 and because Mr. Peeples is a non- — designated as
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1 a non-reporting expert on — as we've discussed, 1 some state of facts in 2004, why wouldn't the
2 in all manner of things on Exhibit F, it's appears 2 other side want to know what those facts are now
3 to the Court, and I will so rule, short of you 3 to cross-examine him on what those statements
4 coming up with a ditferent argument than you've 4 were? But I'll defer to defense counsel — I
5 previously made, that this will be produced. 5 mean, to plaintiffs’ counsel to articulate on the
6 MR. COUGHLIN: And, Your Honor, we 6 record why this information would be related to
7 will - we understand your ruling, but we believe 7 the information that's shown on Exhibit F.
8 that this is privileged and not subject to any of 8 MR. DEAS: Well, Your Honor, the
9 the three exceptions to the attorney/expert 9 corrective measures predesign investigative
10 privilege set fourth in Rule 26. 10 results report, listed as Item 1 on Exhibit F, was
11 THE COURT: Allright. And 25. Again, 11 the beginning of a process that led to then the
12 this is a like - & note of like type, we'll say 12 corrective measures study, then the corrected
13 that, and the Court's concern about it and 13 measures post-design study or post-design
14 feelings about it is as I have previously 14 investigation and a number of subsequent things
15 articulated, and I think defense counsel amply 15 that were — that were done, reported on and filed
16 understands, and I understand defense counsel's 16 with regulators, all of which mvolved this
17 position. I just need you to tell me, is it the 17 particular expert leading up today, all of which,
18 same for this document? 18 you know, the results of and inefficacies of which
19 MR. COUGHLIN: Our - this is also work 19 have led to the — frankly, the listing of the
20 product, Your Honor, because this is dealing with 20 site on the National Priority — or the proposed
21 the efficacy of the study concerning the PRB and 21 listing of the site on the National Priorities
22 communications with a consulting expert concerning 22 List.
23 that process. So in additionto the Rule 26 23 THE COURT: All right.
24 expert/attomey privilege, this doesn't fall under 24 MR. DEAS: The - the involvement of
25 any of the three exceptions. This also has work 2 Mr. Peeples in designing that particular
Page 51 Page 53
1 product implications and privileges attached to 1 corrective measure and his knowledge about what
2 it. 2 went wrong is absolutely relevant to what the
3 THE COURT: Allright. Again, 3 plaintiffs are trying to prove.
4 Mr. Liston, the — Exhibit F contains documents 4 THE COURT: I'll ask this — and I won't
5 that reflect opinions and information about the 5 continue to ask these kind of questions again and
6 PRB. 6 again. But just for the record, assume that
7 MR. LISTON: Yes, Your Honor, it does. 7 Mr. Peeples did in fact do what his expert
8 Document 1 in Exhibit F concems the PRB. 8 designation says he's going to do and he got up on
9 THE COURT: Okay. All right. 9 the stand and insofar as PRB is concemed he
10 MR. COUGHLIN: Your Honor. 10 recited everything from the stand that is in
11 THE COURT: Yes. 11 Exhibit F and everything that concems the PRB
2 MR. COUGHLIN: I guess I might — I have 12 that appears in any of the 18 documents on Exhibit
13 a little confusion in terms of they're talking 13 F, if you assume that, are - is this information
14 about a 2008 document as the basis for this. This 14 as concerns PRB related to that testimony?
15 is a 2017 phone note, which has nothing do with 15 MR. DEAS: Well, Your Honor, l'm ata
16 what's actually in the 2008 document. And so it's 16  decided disadvantage to everyone else in the room
17 the Court's position that a document nine years 17 because I can't see what's on the sheet. AliTve
18 Iater that deals with a different subject matter 18 got is a big redacted mark over it.
19 of the PRB is somehow considered by the expert in 19 THE COURT: All right.
20 forming his or her opinion? 20 MR. DEAS: Because I promised not to
2 THE COURT: Well, as to a non-reporting 21 look at it again once they sent a clawback letter.
2 expert, I think the Rule is what was referred to 22 THE COURT: All right.
23 as the bright-line rule. In your — but even so, 23 MR. DEAS: But assuming that it's
24 I —yes, I do think so. It, for example, you 24 something about the PRB in 2017, about the fact
25 have an expert and he's going to testify as to 25 that it doesn't work, which everybody here knows
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1 it doesn', and that they're trying to make it 1 whether it's relevant to our claims in this case
2 work or deciding they — I did read these 2 and basically rewrite our decision for us and then
3 documents once — that they're deciding to make it 3 let us stand behind the protection and, you know,
4 work or not try to make it work or whatever that 4 I don't think that's the Court's place to do, and
5 might be. Document No. 14, which is this database 5 I think -- I think, again, that's why — [ think
6 that Mr. Coughlin mentioned earlier — 6 that's the problem that we've got.
7 THE COURT: Right 7 MR. COUGHLIN: Your Honor, I understand
8 MR. DEAS: - contains every testing 8 the broad scope of expert discovery under Rule 26,
9 result from every well, soil gas test, groundwater 9 but it all has to be framed on what the claims are
10 study or any other kind of environmental testing 10 in the litigation. There is not a single expert
11 event that's occurred on the site done by Meritor, 11 opinion that anything to do with the PRB has
12 by Textron, by the plaintiffs, by the EPA, by the 12 caused anything in the neighborhood. The document
13 State through this entire period, as [ understand 13 that Mr. Deas is talking about is a 2008 document
14 it 14 that says it was installed in 2004, 2005. It has
15 THE COURT: I understand. All right. 15 nothing to do with - it's just — it's there in
16 MR. DEAS: So to the extent that — that 16 the text. It's historical. The reason they want
17 he's going to testify about those results, you 17 to deal with it has something to do with a totally
18 know, and how the PRB failure has — has impacted 18 different part of the material. I understand the
19 them, that's important. There's also, as I recall 19 Court's concern, and [ understand the breadth of
20 in these documents, from reading them, a statement 20 it. If you want to include everything about the
21 somewhere around 2013, in what's been redacted 21 PRB, all of that will be subject to motions in
22 since this hearing is sealed, a statement that you 22 limine, and that's fine, and we can proceed a pace
23 might have ruled is going to be produced that 2 so that we don't get bogged down in that. But
24 said, perhaps the groundwater that's being pushed 24 I'm — I'm asking the Court now to understand that
25 into the neighborhood that's contaminated is being 25 this case is going to boil down to who may have
Page 55 Page 57
1 pushed into the neighborhood because the PRB has 1 deposited TCE east of the railroad tracks over in
2 failed and water can no longer flow through it 2 the Moose Lodge Road area. It has nothing to do
3 properly and that's changed the groundwater flows 3 with a mile away at the PRB. This s all
4 in the region. That's pertinent. That's 4 discovery about discovery, and at the end of the
5 pertinent to our lawsuit, to our trespass lawsuit 5 day, we're spending a lot of time on something
6 and to a pathway, which — frankly, our experts 6 that truly. under the rules, under the amendments
7 should have had this information back in the 7 to the rules as to — it doesrit matter if it may
8 sumumer so it could have informed their decision. 8 lead to the discovery of admissible evidence
9 They didn't. We're living with it. But to say it 9 anymore. The question is with regard to the
10 doesn't have anything to do with it, is — is 10 burders, is this something that really matters in
11 disingenuous. 11 the case? Ard it doesnt.
12 THE COURT: Well, I mean, you know, [ 12 THE COURT: Well, I - I think the issue
13 agree that if you designate an expert on top —~ a 13 is whether or not this relates to matters on which
14 bunch of topics and — but you don't really 14 this expert has been designated to give testimony.
15 mean - you don't intend to actually call him on 15 I don't know why you might have designated him on
16 any of those, because you don't really think 16 various subjects. [ don't know what the theory
17 they're relevant, but you designate him on them, 17 might have been at the time, whether the theory
18 then [ - I don't think it's fair for you to then 18 has changed. You know, I dont know why you
19  step up at this hearing and say, well, yeah, we 19 did — you chose to designate him on things that
20 designated him to testify about how the PRB 20 you're now telling me don't have anything to do
21 performed in that report or in the EQuIS database, 21 with this litigation.
22 all of the testing results from it, but we 22 MR. COUGHLIN: We never designated him
23 don't — we don't think that's really relevant to 23 onthe efficacy of the PRB. (Indiscernible
24 our claims in this case, we just — we just 24 cross-talk) —
25 designate him like that. You should find out 25 THE COURT: But you designated him on
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1 everything that is said about the PRB in any of 1 THE COURT: All right. Is any aspect of
2 those 18 documents. There's no question about 2 that discussed in any of the 18 reports that are
3 that. 3 attached as Exhibit F?
4 MR. COUGHLIN: Ard if it says something 4 MR. DEAS: I'm sure there's probably
5 about the efficacy of the PRB. Il live with your 5 information about the — those reports included in
6 understanding, Your Honor. But if it merely says 6 the database. I don't know for certain. Without
7 the PRB was instalted in 2004, 2005, that — from 7 pulling it up. I would imagine that's included in
8 a historic standpoint, that shouldn't throw open 8 the AOCA investigation report table somewhere.
9 the doors to every single scrap or e-mail 9 And, again, Your Honor, P'm operating at somewhat
10 discussion about the PRB. 10 of a disadvantage because I can't sec the text as
11 THE COURT: Well, if Mr. Peeples got up 11 to what was discussed. Perhaps the data gap work
12 on the stand and said it was — ladics and 12 summary - and I'm not certain. Perhaps Phillip
13 gentlemen, we put this in in 2004 and the reported 13 or Barber or Tim or Bill would remind me what the
14 results were 16 and sat back, don't you think the 14 subject matter was of the April 29th, 2016 letter
15 defense would be entitled to say. now, you just 15 from Trudy Fisher.
16 said it was put inas if it did a really great 16 MR. COUGHLIN: Those contained two
17 job, now tell me what it was the next year, now 17 interactive PDF groundwater modeling.
18 the next year and the next year. 18 MR. DEAS: But there was a letter.
19 MR. COUGHLIN: Your Honor, I think 19 MR. COUGHLIN: Well, the letter just
20 Mr. Hubbard would kick me if I would have asked - 20 attaches them, so...
21 or would ask that question because it has nothing 21 MR. DEAS: Does it - okay. So those
22 do with the claims in this case, 22 -would be the ones that I believe I'd point to,
23 THE COURT: Well, nobody kicked you when 23 Your Honor.
24 you designated him to say those things. 24 MR. COUGHLIN: Your Honor, AOCA, the
25 MR. COUGHLIN: ButI - 25 designated report, deals with groundwater
Page 59 Page 61
1 THE COURT: Okay. All right. Lets 1 investigation, not ambient air investigation.
2 keep going. Well, I'll try to pick up the pace 2 This note talks about a pilot study for ambient
3 unless anybody has an objection. 3 air inside the facility.
4 MR. LISTON: Your Honor, excuse me. 4 UNIDENTIFIED SPEAKER: (Indiscernible.)
5 THE COURT: Yes. 5 MR. COUGHLIN: And as -
6 MR. LISTON: Did you rule onNo. 257 6 MR. DEAS: Your Honor, AOCA is the pool
7 THE COURT: IfIdid not, let me do so. 7 of liquid TCE that underlies the facility that is
8 The arguments, as the Court appreciates them, were 8 the source of whatever is bubbling out of the
9 the same on 25 as they have been on the prior 9 ground into the facility. I don't know how one
10 exhibits. and the Court's ruling is the same, that 10 would be completely separated from another
11 is that document will be produced. 11 logically or factually.
12 27. Let's see. Let me just reference 12 MR. COUGHLIN: If] may finish, Your
13 what 27 looks like. Okay. These — again. 13 Honor.
14 these - it's the same situation. These are 14 MR. DEAS: Sorry to cut you off.
15 Mr. Peeples' notes talking about ambient air 15 MR. COUGHLIN: Mr. Deas noted the EPA
16 quality and sampling and Arcadis. And, again, the 16 has proposed listing of the site property, not the
17 Court's feeling about this is the same, unless you 17 neighborhood, but the site property on the NPL and
18 want to argue that this is unrelated to anything 18 did so because of vapor intrusion inside the
19 that's in the 18 reports. 19 facility, not anything in the neighborhood, not
2 MR. COUGHLIN: It is, Your Honor. This 20 anything anywhere else. It's vapor intrusion in
21 has to do with the vapor intrusion study inside 21 the facility. This is the work product between
22 the four walls of the Grenada Stamping Plant, and 22 discussions with Mr. Peeples and counsel at
23 that is what this concerns in terms of a dispute 23 Thompson Hine about meeting the objections of the
2 with the MDEQ and the EPA regarding ambient air 24 EPA and dealing with them and how is it that we
25 inside and only inside the facility. 25 demonstrate that they're wrong. And this ~
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1 again, i's not ambient air in the neighborhood. 1 reports and government records including opinions,

2 It's not anything to do with the groundwater. 2 analysis and data therein contained on Exhibit H.

3 It's what do you do and how do you test the indoor 3 Whatis on Exhibit H? I've not seen Exhibit FL

4 ambient air inside the Grenada Stamping Plant? 4 MR. DEAS: It's the defendants’ Exhibit

5 Again, it is not something that Mr. Peeples — 5 H?

6 there is nothing in the 18 that deal with this. 6 THE COURT: It's defendants’ Exhibit H

7 The ambient air sampling data is not part of 7 to their designation of experts.

8 No. 14, the database. That's groundwater testing 8 MR. SYKES: Your Honor, we're

9 and soil gas testing, 9 (indiscernible) -

10 MR. DEAS: Your Honor, could I ask who 10 THE COURT: Pardon?

11 the participants in the phone call were? I'm not 11 MR. SYKES: Can we look at it?

12 privy to that information either. 12 THE COURT: Sure. Absolutely.

13 MR. COUGHLIN: Its a call with Thompson 13 MR. SYKES: (Indiscernible cross-talk.)

14 Hine. T'd have to go back and look. My 14 THE COURT: Yeash, take your time.

15 supposition is that it's Heidi Friedman and Joel 15 MR. COUGHLIN: Your Honor, while they're

16 Eagle since it's call with TH, RE: Interim 16 doing that. again, the 18 documents — again, one

17 measures. 17 of them is a database of sampling data — do not

18 MR. DEAS: Okay. 18 concern ambient air. Your Honor raised the issue

19 THE COURT: Well, again, my question is, 19 of Arcadis. Arcadis did a vapor intrusion study

20 does this relate to any matters that are discussed 20 in six homes in the neighborhood and rendered a

21 in any of the 18 documents, because I'm 21 report that we've identified. This is a totally

22 assuming — and, again, I'm assuming for these 22 separate piece of work. This is dealing - as

23 rulings that Mr. Peeples is intended by the 2 these notes identity. this is dealing with inside

24 defendants to take the stand and regurgitate 24 the plant, not the neighborhood.

25 what's in the 18 exhibits. . 25 THE COURT: I understand. You know, I
Page 63 Page 65

1 MR. DEAS: The title, Your Honor, says, 1 understand air travels too. 'm not suggesting it

2 call with Thompson Hine, RE: IMs, which in the 2 did in this case. But I hear what you're saying.

3 poliets of this case means interim measures, which 3 But my question really is not that. It is whether

4 is everything short of a final measure done 4 or not this relates to anything that is — appears

5 environmentally on the site at Grenada. That is ] on Exhibit F or, for that matter, Exhibit H?

6 the subject matter of these 18 documents. And I'm 6 MR. COUGHLIN: It does not with regard

7 listening to Mr. Coughlin characterize this as 7 to Exhibit F. Mr. Deas' comment, well, it must

8 being something separate, but as we spoke out in 8 concem something, to me demonstrates it doesn't

9 our briefing, Mr. Peeples was the chief 9 concern anything, If he cannot articulate —

10 environmental scientist in charge of all remedial 10 because we can go through one by one and [ can
11 and environmental work on the site as a whole for 11 tell you what they deal with, and we have laid out
12 over a decade and they designated him as an expert 12 the exact opinions in them in our e-mail to

13 basically on most major filings made or many major 13 Mr. Deas because they're set forth m the summary
14 filings — I think most is an overstatement — 14 and conclusions in each report. None of them deal
15 during that decade and, sure, it has something to 15 with ambient air sampling or a remedial method
16 do with it. I don't even know how you separate 16 with regards to ambient air inside the Grenada
17 it — how you separate it out. It's about the 17 Stamping Plant facility.

18 contamination, you know, trying to classify it 18 MR. DEAS: Your Honor, this is the same
19 solely as a — again, [ — I can't see it, so... 19 argument he was making with regard to the PRB.
20 THE COURT: Aliright. Iasked you 20 It's just bent in a different direction. He's

21 earlier about Exhibit G to Mr. Ellis' designation. 2 saying that since none of these deal with the —

2 Let me ask you now about Exhibit H, because the 22 you know, remediating the PRB, information about
23 defendant has designated — appears to designate 23 remediating the PRB must not be relevant to any of
24 the entire Environmental Protection Agency on the 24 these documents. He — it — they're talking
25 general nature of the environmental studies and 25 about testing air in the plant, because the
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1 groundwater contamination under the plant is 1 refers to AOCA, which is the big contamination

2 leeching out in the soil, then all of the 2 plume that still lies underground at plant

3 information about the groundwater con- ~ or all 3 property, and so what — if this documents

4 of the reports about the groundwater contamination 4 reflects air issues inthe plant, itisa

5 under the plant are necessarily related to the 5 consequence of the same problem the neighborhood

6 stuff that's bubbling up from it. It's - he's 6 is experiencing.

7 creating a remove where none actually exists. And 7 THE COURT: Okay.

8 if there's a difficulty I'm having, it's that I 8 MR. SYKES: That's simply not true.

9 don't actually know what we're fighting about, so 9 UNIDENTIFIED SPEAKER: That's debated.
10 I am — I'm having this discussion with both hands 10 THE COURT: Yeah. And I - I understand
11 tied behind my back. 11 it's debated, but the fact that it's debated, you
12 THE COURT: Well, he's giving you — 12 know ~ it doesnit even matter. What matters is
13. he's giving you a — A, you've read it before. 13 whether or not it is related to something that's
14 MR. DEAS: ButI'm not that -1 don't 14 in that exhibit, whether it ultimately is relevant
15 have that good of a memory, Your Honor. 15 or not relevart to the case. One would presume
16 THE COURT: I understand. 15 it's relevant just because you would wonder why
17 MR. DEAS: I don't know what this page 17 you would designate somebody on a subject that's
18 says. 18 not relevant.

19 THE COURT: But the general subject, 19 MR. COUGHLIN: If I would have
20 together with what he's representing it to be, 20 designated him as an air expert. we could be
21 that it is related to testing air inside of a 21 talking about this. He's not. He's a groundwater
22 building there on the manufacturing site; is that 22 expert —
23 right? 2 MR. LISTON: May -
24 MR. COUGHLIN: Correct, Your Honor. 24 MR. COUGHLIN: - and - and because of
25 THE COURT: Allright. And your 25 that, you know, we have -- all of this
Page 67 Page 69

1 argument is, well, if it's bad inside the ’ 1 supposition. The plaintiffs' counsel would have

2 building, it's coming from somewhere and it might 2 to agree that they do not have an air expert who

3 be coming from the same place that's causing the 3 renders an ~ an opinion, lct alone an admissible

4 ambient air problem over here in the next 4 opinion, that the ambtent air in the neighborhood,

5 neighborhood. 5 whatever level there might be, is — is from the

6 MR. DEAS: [~ 6 facility. They dorit have anopinion. And -

7 MR. LISTON: Well -- Your Honor, may [ 7 MR. LISTON: Well -

8 speak to that? 8 MR. COUGHLIN: - and none of our 18

9 THE COURT: You may. 9 reports address the indoor air at the facility.

10 MR. LISTON: On this issue of the site 10 THE COURT: Do they address the air

11 being proposed for the MPA, all of the EPAs issued 11 anywhere in the area?

12 you documents. And the way I read those documents 12 MR. COUGHLIN: They address the ambient

13 is they believe that these — this source. same 13 air inand around the homes as did the EPA. The

14 source. that's, you know, contributing to the air 14 EPA did a vapor intrusion analysis study in the

15 quality inside the plant is polluting all — is 15 neighborhood and said it isn't from the

16 polluting the air all the way up Moose Lodge Road le groundwater, and there is no source idertification

17 as far as the Kirk property which lies on an equal 17 as to where it's from.

18 plane with the neighborhood. So the new EPA 18 THE COURT: Is that EPA study one of the

19 thought and all of the stuff that's leading up to 19 ones that you've designated the EPA on?

20 the NPL is that it's the same source. 20 MR. COUGHLIN: Yes. It's a fact sheet.

21 THE COURT: So you are telling me that 21 THE COURT: Okay. All right. Well,

2 this is — if it — if it relates to the air 2z this is coming in — I mean, not coming in.

23 quality inside this building, that it is related 2 Again, let me stand corrected. 'm going to aflow

24 to some matter that is contained in Exhibit F? 24 this as related to matters on which non-reporting

25 MR. LISTON: Well, I know Exhibit F 25 experts have becn designated.
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1 MR. COUGHLIN: But he hasn't been 1 related.
2 designated on this. 2 MR. COUGHLIN: Its not.
3 THE COURT: He's been designated on the 3 THE COURT: All right.
.4 subject of the air quality in the neighborhood, 4 MR. COUGHLIN: This is ambient air
5 which, as [ appreciate it, is — the argument is 5  inside the plant. It's as though you hooked up
6 it is related to the air quality — you know, the 6 monitors inside this room to study what was in the
7 same way the air quality in this building may have 7 air in this room, not that you drilled down under
8 some relevance to air quality in the next 8 the foundation to find out whether there's soil
9  building. The question is, is it related to, not 9 gas. Itstwototally different things.
10 whether it's relevant, not whether you intend to 10 THE COURT: All right. And I appreciate
11 argueitattrial You designated him to say 11 that argument. Again, the Court's ruling with
12 something about the air quality. 2 regard to this document will be as I have
13 . MR. COUGHLIN: No, we didn't. There's a 13 previously ruled and you can take up the matters
14 slip between the cup and the lip. Thereis 14 ofits relevance or non-relevance down the road.
15 nothing in the I8 reports about air quality in the 15  Again, my only concem is whether or not it
L6 neighborhood by Mr. Peeples. 16  relates to anything that's in any of these — or
17 THE COURT. Well, what about the EPA 17 in this desiglation. Okﬂy.
o “W“’m LISTON: Yeah 18 MR. HUBBARD: That was 28?
: . . 19 MR. COUGHLIN: 27.
20 MR.COUGHLIN: TheEPA-ifyouwant | 5, THE COURT: 28 is the next ane. Is
21 intemal EPA communications, that's fine. But 51 that — it's a continuation of the previ
- g L . previous page.
<2 this is a conversation with lawyers concemng 2 Let me see. Just for purposes of completeness,
23 inside the facility, not the neighborhood. This - L SN MR ’
. 2 et me just see if it looks like it's — is thisa
3; s w°m'bm, Allight. T understand 24 discussion of the same thing, Mr. Coughlin?
- + All right. Tun 25 MR. COUGHLIN: Let me check, Your Honor.
Page 71 Page 73
1 your argument. | think because of the breadth of 1 Itis. It's for the indoor ambient air study
2 this designation — and, in fact, if I understood 2 parameters inside the facility dealing with the
3 you correctly, Exhibit F does contain information 3 issues with the EPA.
4 about the air quality in the neighborhood. 4 THE COURT: Okay.
5 MR. LISTON: Exhibit F contains 5 MR. COUGHLIN: And we'll stand onour
6 mformation about the groundwater plume that's 6 same position with regard to 28.
7 poliuting the air. Exhibit G, which you're 7 THE COURT: All right. 29, handwritten
8 referring to, the EPA materials, include all of 8 notes with counsel, proposal to be submitted and
9 these EPA fact sheets that they've used throughout 9  access to adjacent property. That doesnit tell us
10 the course of this case that address the air 10 much. All right. Give us a better idea what this
11 quality in the neighborhood, the existence of TCE 11 document is. Mr. Coughlin.
12 vapor in that air and what if any sources there 12 MR. COUGHLIN: These are communications
13 are for that Those are all issues that are 13 between Mr. Peeples and counsel at Thompson Hine
14 included within their broader designation. 14 concerning his work, the means and methods of it,
15 MR. DEAS: Further, Judge, when I 15 which find themselves in — ultimately in the
16 deposed on the few documents that we were 16 reports. but do not relay facts, data or
17 permitted to depose Mr. Peeples on last week, one 17 assumptions. which are the only three exceptions,
18 of those, contrary to Mr. Coughlin's 18 along with compensation, under Rule 26.
19 Tepresentation a minute ago, was a document — an 19 THE COURT: All right. And the Court’s
20 e-mail about pathways, which the Court may 20 ruling will be the same on that document. And I
21 remember reviewing. When asked what kind of 21 understand coursel's argument.
2 pathway he was looking at, he said, a soil gas 22 MR. COUGHLIN: And 20 —-and 30is—is
23 pathway. And that soil gas pathway was from the 23 the same thing — it's -
24 plant to the neighborhood. That's precisely where 24 THE COURT: All right. We'll -
25 this study is being conducted. That's at least 25 MR. COUGHLIN: - it's the next note.
19 (Pages 70 to 73)
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1 again with Thompson Hine. 1 well, draft reports by non-reporting experts are
2 THE COURT: Thank you, Mr. Coughlin z privileged under Rule 26.
3 And for the record. the Court's ruling will be the 3 THE COURT: [ don't disagree with that,
4 same; that document will be produced over the 4 but how do you see this as a draft of that?
5 abjection of defendant as has been articulated. 5 MR. COUGHLIN: This is the communication
6 Let's sce. The next onc, yall, is ~ 6  conceming what's going into the draft or comments
7 it looks like it's 31. And these are — again, 7 on the draft.
8  thisis ~ I let you characterize it, 8 MR. DEAS: Your Honor, there's a
9 Mr. Coughlin. Is this the same situation as the 9 difference between notes and memoranda and studies
10 last document? 10 and facts and the actual draft report of an
11 MR. COUGHLIN: These are different, Your 11 expert, and there's plenty of case law out there [
12 Honor. These are phone notes with Joe! Eagle from e could cite to the Court and Mr. Coughlin making
13 Thompson Hine in March of 2017, again, dealing 13 that distinction.
14 with the investigation work concerning the PRB. 14 MR. COUGHLIN: It —
15 And I do need to correct Mr. Deas' reprcsemat.iom. 15 THE COURT: Well. let me stop yall
16 to the Court. T.he PRB d<.>es work The question is 16 here, because [ can tell you, from reading this,
17 the efficacy of it and t.hat is what is being 17 that most of this therc's — it's no privilege
1 2 rescarched. And, again, that's - I woulc.l . 18 claim toit. It's only this small piece down at
i represert to the Court .that tl::ere is nothing in 19 the bottom of this conversation that a privilege
20 the 18 documents dealing with the efficacy of the 20 is claimed as to and the next dthe ~ T
. . xt page and the ~ 'm
21 PRB upon which Mr. Peeples has formed an opinion. 21 assuming this next page — yeah, this is the
22 THE COURT: All right. 1 understand. 22 extension of that, and that in m; way appears to
23 And T've heard de- — plaintiffs' counsel on this a3 metobeadmﬁ;eponandlaskywtolookat
34 point._ I thirk 've heard both ofy’a!l ;4 it and see if you can still represent that to me.
25 sufficiently on the PRB, and I'm going to allow 25 MR. COUGHLIN: These arc comments on the
Page 75 Page 77
1 this to be produced on the basis that the subject 1 draft report as to materials for - 'm trying to
2 of the PRB is the subject of the non-reporting 2 do this without waiving privilege. Contents and
3 expert's 18 documents that he's going to testify 3 revisions with - to the report. If I may, Your
4 about, at least related to. 4 Honor, the Kirk PCA property is - runs north and
5 And the next one is 32. And let's see. 5 south along the east side of the railroad tracks
6 32 is Peeples’ conversation with Michael Caples, 6 that borders the eastern boundary of the
7 Meritor counsel, regarding information by Caples. 7 neighborhood, that there was extensive sampling
8 That seems very vague. 8 dore by T&M. you know, for lack of a better
9 MR. COUGHLIN: Your Honer, if you go to 9 phrase. fence line sampling. They ran a series —~
10 the top of 1469, it talks about the Kirk PCA 10 a large number of wells running north, south along
11 report, which is one of the reports in this matter 11 the back of the property line in the Kirk PCA area
12 that we have identified Mr. Peeples as a 12 to identify potential source areas for the
13 report-generating expert on. These are comments 13 neighborhood groundwater plume, and they found —
14 and communications concerning the drafts of that 14 they had found something back in 2015. This
15 report which should be privileged under the Rule, 15 further delineated exactly where itis. We know
16 as the draft should be privileged under the Rule. 16 where it is. It's in the rail yard. And that
17 THE COURT: Allright AndIdon't 17 report is one of the 18, one that Mr. Peeples
18 disagree with reporting expert so far. But since 18  signed. Itscalled the Kirk PCA, I believe, and
19 he's been designated as a non-reporting expert, 19 it identifies the location of the source of the
20 the Court's ruling is the same. 20  groundwater plume in the neighborhood or further
2 MR. COUGHLIN: Oh, Your Honor - 21 refines the site. And so this — these notes are
2z THE COURT: Yes. 22 dealing with the reports. Now, I understand the
23 MR. COUGHLIN: — my research regarding 23 Court's position, and I hope you can understand
24 these issues that have come up reveals that even 24 ours in terms of communications with experts
25 drafts of non-reporting expert opinions are — 25 concerning draft reports.
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1 MR. DEAS: Your Honor, draft reports 1 the same thing. We've been to this dance
2 were never mentioned, until right now, in the 2 before ~
3 privilege log or elsewhere. 3 MR. COUGHLIN: Yes, we are. We've —-
4 THE COURT: Well, yeah, that's certainly 4 THE COURT: - haven't we?
5 true, but let me say, you know, I do agree with 5 MR. COUGHLIN: -- we've gone around this
6 you regarding draft reports. I do not agree with 6  dance, butit—
7 you that this remotely looks like a draft report. 7 THE COURT: Okay. So, you know, I hear
8 Furthermore, there's no date on it. 1can't tell 8  yourargument. Ido not find that this is — this
9  ifiteven predated or postdated such said report 9 isadraftand [ also, again, say that. as to the
10 being published. But it says things — I mean, 10  extent it's communications about anything, it's
11 there's just — this doesn't look like — there's 11 not a draft, but communications with counsel and a
12 no refaen'ce to a paragraph num'ba, page number, 12 designated non-reporter on a subject that you
13 change this, [ don't like that This does not - 13 clearly acknowledge he -- he's designated on. I'm
14 I mean, we've all don.e edits to reports of drafts 14  going to allow the production of it.
15 before. There's nothing about this that looks 15 Okay. Let's see, yall. Now, it's —
13 like an d“Pfamdﬁ; the very lws:n']tl';e 16  it'sabout 12:25. [ - you know, [ getin
18 highly ae'zb—lgluoulsltsﬂ . :loa:\l'ltb‘sgltl}.’ " 17  something and I can —~ [ just keep going, so —
1o doc mn‘su't evuen tthIk s mjr‘l:g wous. I d:m’t read 18 but [ understand that other people aren't like
20 this at all to be & draft of a rL 19 that and that sometimes people have health issues,
21 MR. COUGHLIN: Tepol Your Honor. it 20 they need to get something to eat. And [ also
e - Agam, ? 21 understand we have somebody here who indeed has a
22 is—itisnotadmfl ofareport. Thesc are 22 health issue, as in the flu. which we all
23 phone notes of a conversation with a Butler Snow :; calth issue, as 1 e . T .
24 counsel concemning comments on the " 2 appreciate you being here, Mr. Coughlin, to share
8 on fePo . 24 with us.
25 THE COURT: I hear what you're saying. 25 MR. COUGHLIN: Id rather keep going,
Page 79 Page 81
1 I carmot —~ I cannot in any way discern that. And 1 Your Honor, because we have flights, which is more T
2 why — if that's the case. why did you produce 2 important than food. :
3 half of it? 3 THE COURT: Okay. What time are your
4 MR. COUGHLIN: It~ 4 flights?
5 THE COURT: Haven't you waived the 5 UNIDENTIFIED SPEAKER: You're not going
6 privilege by producing half of it ~ 6 to make it.
1 MR. COUGHLIN: It - 1 MR. COUGHLIN: We're not going to make
8 THE COURT: — twice? 8 it? -
9 MR. COUGHLIN: It appears that 9 UNIDENTIFIED SPEAKER: I mean, whattime }
10 Mr. Caples may only have come in at that point. 10 are your flights?
11 UNIDENTIFIED SPEAKER: (Indiscemible.) 11 UNIDENTIFIED SPEAKER: Its 4:00. X
12 THE COURT: I dor't think this ~ this 12 UNIDENTIFIED SPEAKER: You'd have to be ;
13 does not strike me as the report - a draft of the 13 out of here (indiscemible). i
14 seport that ultimately became one of the reports 14 MR. COUGHLIN: Can we take five mimtes,
15 on Exhibit F. I can' tell even when - when this 15 Your Honor, to see if there's a later flight.
i6 was dore. 156 THE COURT: Youcan. And also give some
17 MR. COUGHLIN: I would agree with Your 17 thought to if there is any — I'm always open to
18 Honor’s characterization that this is not a draft 13 ideas about ways to shortcut things if
19 of a report. This is communications with counsel 19 everybody — you know, if anybody has an idea that
20 concerning a draft. If you look - 20 makes sense. I'm not suggesting there is one. |
21 THE COURT: To a non-reporting — with a 2 just always leave the door open.
22 non-reporting expert. 22 MR. COUGHLIN: Your Honor, the only
23 MR. COUGHLIN: And a report-generating 23 shortcut I can see if — you have the un-redacted
2 expert. 24 portion, if it is your decision and we're not
25 THE COURT: I understand. We're back to 25 going to sway you, acknowledging in your report
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1 and recommendation the specific number from the 1 documents attached to his, and ['ve already made a

2 privilege log and your ruling along with our 2 ruling on that, so I don't see that as any

3 objection, if that's going — if your ruling is 3 different. Would you agree? You would make the

A going to be the same and our objection is the 4 same argument, I'd make the same argument.

5 same, we're just somewhat spinning our wheels. 5 MR. COUGHLIN: I would agree that it

6 THE COURT: Allright. Il — well 6 does not appear I'm going to change the Court's

7 save that for a minute, but let me correct you on 7 mind.

8 something. There won't be a report and 8 THE COURT: Okay. Not with that

9 recommendation. There will be an order in the 9 argument, but I guess what I'm doing is giving you
10 case and then you'll have — I've forgotten now 10 a chance to make another one.

11 the number of days you have to appeal it to the 11 Anyway, let's do this, so — and as we
12 District Judge, and then if you're still 12 sit here just before we take a five minute break,
13 dissatisfied, you can try your fuck — 13 I just do want to, for the record, as we noted
14 MR. COUGHLIN: (Indiscemible 14 earlier, the suggestion by defense counsel that
15 cross-takk.) 15 they would withdraw Mr. Peeples as a non-retained |
16 THE COURT: - (indiscemible 16  expert today was disavowed and the Court allowed |,
17 cross-talk.) So, you know, there's avenues for 17 the defense counsel an opportunity to do that,
18 review and we're all grateful for that. But on 18 understanding that Mr. Coughlin may well still
19 the issue of — I'm only willing to do that if you 19 continue to — may want to do that in the future,
20 tell me that there are no other — you know, 2 let me put it that way;, is that correct,
21 that's it Now, there are some documents in 21 Mr. Coughlin?
22 here — let me say, [ know there's some documents 22 MR. COUGHLIN: If we can have seven
23 in here that do not necessarily indicate — there 23 days, Your Honor, to alert the Court and parties
24 are a few of them, there are not many — that 24 to our final decision, that will give us time to
25 maybe Mr. Peeples wasn't present. Maybe, for 25 talk with our client.
Page 83 Page 85

1 example, Mr. Ellis was present and, you know, that 1 MR. DEAS: Your Honor —

2 same situation there, although the document that 2 THE COURT: Yes. i

3 he's—all of his opinions are contained in. it's 3 MR. DEAS: — we're under — they have a :

4 only 1,000 pages, apparently. 4 1,900 document privilege log outstanding and I ;

5 MR. COUGHLIN: If M. Ellis is present, 5 have, what, six or seven days to file a motion to

6 I believe Mr. Peeples was also on the call. 6 compel absent their deciding to withdraw those -

7 THE COURT: Okay. 7 privilege issues. [ know there — I know there

8 MR. COUGHLIN: That is a study, because 8 are other things going on.

9 Arcadis did the indoor air quality study at the 9 THE COURT: Iknow. I'm not — I'm not :
10 facility. That is a work product, nothing to do 10 going to put a deadline on you. You can do ~TI'm ¥
11 with this litigation investigation. 11 not saying that it will be, you know, accepted or g
12 THE COURT: But the same argument we've 12 what result, what benefit or, you know, what
13 all - we've already gone over about the testing 13 degradation you might do to yourself as a result
14 of the indoor air quality at the facility versus 14 or anything of that sort. I'm just saying — you
15 whatever is happening at the — actually happening 15 know, I'm just acknowledging that it wasn't done
16 at the neighborhood? 16 today, and you have said that that doesn't mean
17 MR. COUGHLIN: In the neighborhood. 17 youmight notdo it in the future.

18 THE COURT: But the question is the same 18 MR. COUGHLIN: Correct, Your Honor.

19 as it was it, is it related to amything that is — 19 THE COURT: Okay. All right. Let's

20 MR. COUGHLIN: It's not cven related to 20 take a break. Yall are welcome to go - if you

21 something that Mr. Ellis is going to testify to. 21 want to step over to the visiting judge’s

22 THE COURT: Well. that's — so Peeplcs 22 chambers, if that makes it easier for you to make

23 is there and we've been through this business 23 your calls to see about flights.

24 about whether there's anything - you know, it's 24 MR. COUGHLIN: Thank you, Your Honor.

25 related to anything in the 17 — in the 18 25 THE COURT: You're welcome.
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(Brief recess.)

THE BAILIITF: All misc.

THE COURT: Please be seated. viall,
Were viall able to make some arrangements?

MR. COUGHILIN: We were, Your Honor.
Thank vou.

THE COURT: Allright. 1et me tell vou
how I thought we would proceed, unless viall have
some better idea. We've made it through probably
about a third to a half of the things on Exhibit A
with the exception of the stuff that was on the
zip dnive and then we have four documents on
Lxhibit 3. What I thought | would do is now shift
and do — I'll finish one document in my stack. so
that will take us through 33 on Exhibit A. T'll
then do the consultnt issue on Exhibit B. T
then do the zip dnive documents. 1 don't know
that thev're any ditterent than the rest of the
stuff that's on — they're just the ~ it's like
the first things that are histed on Exhibit A.

Il do those. And then what [ thought is that

will feave — well, that will leave about from

40 — about 40 documents on Exhibit A that we've
not looked at. And what I'm thinking we ought to
do 1s take a break and let vall look, get - you

Page 88

continuation trom the previous page, [ think, so
we've ruled on — the ruling will be the same on
that one. And so that does complete us on 33.

So now let’s go — let's jump to Exhibit
13, the privilege log that we have, which for
purposes today we'te only interested in four
documents. And those ~ let me be clear. Have
those — were those documents clawback? Did vou
see those documents, Mr. Deas?

MR. DEAS: I think the ones that were
marked clawback, Your Honor, [ did see.

THE COURT: Okav. So the tour that
we're talking about today, vou think vou have
seen?

MR. DEAS: Yes, Your Honor.

THE COURT: Okay. Allright. Soon
Exhibit B, these are identified as — let me telt
vall what theyv are, because — thev're 939977
And what document number is that, Niecy”? Can
vou — [ mean, what number on the privilege log?
Do vou reflect a ~

UNIDENTIFIED SPEAKER: 3

THE COURT: 3. Okav. So if you'll look
at Privilege L.og B, Entry No. 3. These are all,
as | appreciate it, about the same — really the

Page 87

know, 30 minutes or, you know, about that and let
vou look at those and as — you know, to the
extent they're Peeples, then vou know what the
issue 15 going to be, vou can deide whether vou
want to argue that that is not related to anvthing
that is on his designation or vou can ook at it
and say, vou know, this is not a Pecples ~ we'll
do the same thing - this is not a Peeples
document, this might need to be treated
separately, and then we can come back and T'll
hear vou on the ones that vou want to argue that's
not Exhibit F. And, of course, plaintitfs’
counsel would need to be prepared to do the same
thing mcluding if something is not related to
Exhibit F, to so concede so we don't waste time
when we get back. So does everybody like that
plan?

MR. COUGHLIN: Yeah.

THI COURT: Like imight have been a
litde much ot a streteh. But 1 guess it's
passablé.

All night. So we're ~ let's start
again. 33 was the last documnent | wanted to cover
betore we moved on. Where am [I? Okay, And -
okay. Continuation from the — this s a

Page 89

identical subject matter, so we'll talk about all
four of them. [ don't see any reason not to talk
about all our of themn together so you can follow
on the — and correct me if 'm wrong about that.
Niecy, could yvou give me the other numbers? Do
vou happen to have those?

UNIDENTIFIED SPEAKER: 23.

THE COURT: 23.

UNIDENTIFIED SPEAKER: 26.

THE COURT: 26.

MR. COUGHLIN: That's 3,23, 26.

UNIDENTIFIED SPEAKER: 22.

THE COURT: And22. Okay. So[ve
looked at these. There is a description in the
privilege log. I'll ~ let e ask vou,

Mr. Coughlin, to describe what these are so |
don't misstate something.

MR. COUG: ied in.our
opposition, Your uding
Textron, retmnedan

disclosed in these

do it: So T&M was uharged?wﬁh gomg out and
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y: 15 find out about th
T 16 work produc
: 18
3'.3 o ‘;
HE 2
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28 joie)
24 ut and made sure 24
as the w l‘was approprmtc to sample and drew the ZE
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A water out. :
z THE COURT: All right. And whoiis the 2
& consultnnr" 3
& MR. COUGHLIN: Lori LaPratt is the 4
& corstiltan, ’ 5
B 'I‘HECOURT Al rlght. And lhuse Were &
o 2
4 10 where lhéj; 100l
11 1L that 't is whms on
12 12 Ige
138 13
13 ; : Well. 14 le - and
a8 about'to opcn a door to have Mr Pecplcs n) to TE They shouldn't havegi
1€ crank that crack open and drive the truck through T w«:tit‘viﬁg expent it‘ﬂxe
17 it. So the four documents at issuc here are 1T
18  communications and the sampling from the well i
18 sampling event. ‘ 19
0 MR.DEAS: Your Honar, may [ respond to o
z1 that? 23
22 THE COURT: You may. na CC
23 MR. DEAS: A couple of things are | 2% providedthe Courtt
o4 natable about what Mr. Coughhn just said. He's T4 . know, talks about this wall
Pl correct in that we spoke dabout it. and I agreed ) even More narrow where: the person isboth a
|
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- consuhmg expert and atestxtymg expert in the : d
2 samecase. The cascs tha casihas provided z
4 4
X %
A i fmmmg hls mnmmy 7
3 THE COURT Well Ietme ask you this: 3
g ‘is th % 9
1 LG
g il
12 iz
13 13
14 14
L5 L
1E 18
&7 L
18 1g
12 1o
an 26
21 EES
28 2=
o 2
24 n. -
25 thatMr. Machado and Mr. Powell. aﬁe emplowed by or what the consult
Page 95 Page 97
© shedid 1thinkshessincelefl. Butat the talking about what Mr ates 10
Z time, sh:. was an emp ' a matter on wluq
3 ’ TR 3 ~he dldnt d
A MR DEAS‘ 4 you that -
5 their other two specially :etamed'e\%pens worked
5 for, who ~ you kno Tm not saying thev knew &
a %wmﬁmwwmmw&MIImem : mical
3 wond forit. But this was all very close for
a comifort from the plaintifts pempecuv; And a
jiss it — it - 14
1 THE COURT: Well, letime; ask - [-don't 13
12 mean tointerrupt you, butletime ask you this — 12 Itsuotthere. Ar
13 MR. DEAS Sure; 13 charactenzat;o
1 MR. COUGHLIN: = 50 if Mr. —is Mr. id ith an
13 Peeples expected to testify or = and I-don't care 1% ‘
16 if he's expected. [s it anvwhe.re in E‘(hlbﬁl: 15 ndm!SSIble eviderce, But
L7 that Mr. Peeples says. that - —givesany kind of 7 at what the opnnons are af
ot opinion.or facts and data to advance the position 15
B that the — whatever isinthe uelghborhood came I
279 from some place as oppowd to anather place? B
21 MR. DEAS: Yes, Your Honor L
a2 MR. COUGHLIN Yes, Your Honor, you've oo
23 heard that today. L% had writtena — an ex !
4 THE COURT: Okay. ‘That being the case, 24 is an expert repod for ( dre my
it why, Mr. Coughlin '~ if' that's'the case, why S opinious, [ could pcrhaps se¢ his poit..
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B THE COURT: All righ Lct'§ lcls B howil
2 stop there. If'yall start = —yall have *don.- an z
3 evcellcnt job of not; tal ‘""ng ovcr each 50 let's 3
i ) ) 4
i G
7 of f;.n‘t ab!e to 7
& J : 1ot a!lowcd 10 &
R over Hac hcld by he s , txsultl expert 4
ia THE COURT: Tm not = weln ot talking 10
Gk abouit that. , 11

12 MR. COUGHLIN: Butithat's exacfly what 10

13 they're looking for. 13

1 14

15 15

L4 i

17 2

e 1%
© g 13

a0 o0

ax ot

3 zo

2% 23
! o4
o5 o
Page 99 Page 101
@ 2 MR COUG
G "3 THECOL
& i
5 5
€ &
& ﬂns andﬂknesno“myheLQMdcmEMermw 5
o becatsc it hasg nothing to do wi th hxg work. &

pile) Chcmxcal lsotope analysis is not part of his work. in

R THE CQURT; T understand, Mr Coughhu 11

Lz But let me say. for'the re m n&t saying it 1z

e humdommmmmm T ;mg%hmm 13

1% Tvesaid repeatedly, is it related to matters on 14

15 which Mr, Peeples has estgnzgzd asa 15

= norkreporting expert.on Exhibit F? 14

¥ MR, COUGHLIN: No. 1T did. Thcrc isno an ys:s J§

] THE COURT: Okay. Well, that's just to 13 here. Allit— -
be clear,” And ' andthe otlier side says, yes, it 19 THE COURT; Thats not jcar;
is. And the reason they say = - just lor my o there is — there is a ‘the
understanding of it, $0 you cancorrectme: in how 2L readings: weit: the: 1

2z I'm mnswx]erstamlm& is-that in: Exhnbﬂ F there Tz mean, [ —you kno to'—

B are-opinions about how -whptevcr 15 going on at o3 I'mean, 1 :g;mw‘ ent

24 the neighborhood, how it got there, and od betore, but~ and L

25 Mr. Peeples s going to be offered to give such L8 but where you say:50m
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: demonstrably not so, I'feel compcllcd to. .
2 MR. COUGHLIN:  Those are — those are Z
3 prior fest’ well data = 3
# THE COURT nght 4
8 ~ : 5
8 Z
B 2
0 MR COUGHLINE ' A«if lsmh would hme to 17
a2 be made by the consultant as to whxéh well to 11
iy sample Ceﬂam wells that have mmdeteets are 1z
8 i3
8 14
15 =
A6 16
7 17
18 12
Brs 12
a0 20
2 oy
25 hﬂtCOUGHUN{Twn—ﬂwvmdlhmc 23
24 that communicationwi ihenb 4
il THE COURT: 'All right. is
Page 103 Page 105
1 MR. DEAS: Even if'they‘routed it :
2 throughicounsel, therd's no — 2
3 THE COURT; [s there any further i
) ‘argument:that e Matitor ishés to make orthe g
& defendants wish fo make? 5
€ ~MR. COUGHLIN; Well iin terms of the
8 gmundWmerrmplmg‘ﬁeId da; agam, this is — z
8 those are the kinds of fnc;ts‘t‘lmg -Rules
10 provide should not be disclosed. |And these - 10
B8 these comments conceming, communications between a 11
22 consulung ekpert and a testiying expert are fair 1z
A ‘game; is % slmply not‘u-uea Tlpatn ibhas o 13
14 be soniething considered:in toninng the opinions 14
15 ‘the expert is going 10 express. Agam. 1 15
16 challenge plaintiffs’ counsel; ind mlyzthmn on 18
17 \ noth 53 what you're = 1
18 what they're doing is saying, let's ‘go back to to CSIA? ,
19 pre-2010; let's just throw: the:doors open and we T MR. COUGHLIN' C Jonor.
Z0 get everything from an expert. That is not what on
1 the 2010 amendments werc meant to do. They were 21
2 supposed to: restrict discovery. iz :
e THE COURT: ‘Asts -~ and & you well 23 isdésignedio
24 kniow from reading the Rule, that it — they 4 Mr. Liston? 1 me.m excuseme, Mr .LISIOH or
PR specifically = the amendmient to the work prodict 5 M. Deas.
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Page 106

MR. DEAS: Yes, that's ¢orrebt, Your
Honor,

Page 108

THL: COURT: 1 think that's what Niccey is
correeting.

(Indiscernible cross-talk.)

MR. LISTON: Thank vou.

MR. DEAS: For clanty. the Court is
ordertng all of those be produced?

THE COURT: Yes. Okay. Now. let me get
the zip drive documents. T don't think there are
very many. No. there are not that many of those.
And we'll try 1o get through these.

So let's see. This is Exhibit A, and
the first -- No. 2 on Exhibit A, Entry No. 2 -

UNIDENTIFIED SPEAKER: (Indiscernible.)

THE COURT: Yeah. No. 2 —~

MR. COUGHLIN: Your Honor. we withdrew
our assertion of privileges to No. 2. We sent the
document -

THE COURT: Okay.

MR. COUGHLIN: - to plaintifty’
counsel.

THE COURT: Okay. Then that's moot.

All right. Let's go onto No. 3 onthe
document. And this is handwritten notes of a
conversation with Linda Furlough, Trudy Fisher.
Jim Peeples and Scott Blanchard. note ~ notes

Page 109

i discuss instructions from counsel regarding EPA

& sampling. Let's see. So there's really just a

3 small redaction here on this document. Let's see.

& Let's sce. 1t savs that these notes are regarding

8 EPA sampling. that's fairly genenc. Can you give

£ us a little more. Mr. Coughlin?

7 MR. COUGHLIN: Let me take a look at

2 this. Your Honor. It's somewhat light. Your

e that = ¢ Honor. to put context to this. two pages carlier,
ap 10 testify, L. 774. there is a conterence call with the people
11 That's that, that are on the referenced call and emplovees of
12 Now, let's movéto - ,lélfsédo‘th:c, zip the EPA Region 4 and going through a number of
a8 drive documents and then we will take our break. issues coneerning the dispute with the EPA. Then
14 UNIDENTIFIED SPEAKER: Judge. there s a separate phone call between Linda
18 THE COURT: Yes. Furfough. who was inchouse counsel at Meritor.
14 UNIDENTIFIED SPEAKER: (Indiscemible.) ‘Trudy Fisher. a partrer at Butler Snow, him
1 THE COURT: All right. Niecy wants to Peeples and Scott Blanchard concerning that phone
iE make a correction on those numbers. call.
13 UNIDENTIFIED SPEAKER: 3. 23. 26 and 48. THL COURT: Well, I mean. the question
o THE COURT: 3. 23.26 and 48 are the is. among other things - [ mean, he's - as a
21 four documents that we were just referencing on norreporting expert. Mr. Peeples is simply not
22 Exhibit B. cntitled to assert work product privilege under
o3 MR. DEAS: 3,23, 206, 487 the work produet ~ under Rule 26, And. you know.
24 MR. LISTON: [ thought 22 was in there [ think Rule 26 1s clear that it only applies to
Z5 carlier? re- - to specially retained experts,
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1 MR. COUGHLIN: And as we have designated 1 actually a different context to this. There are
2 him as so. Your Honor, we are standing — 2 additional attendees on the phone call including
3 THE COURT: Right. You stand on that. 3 Rob Paul and Ranjit Machado, and this is to go to
4 I understand. But I asked the further question of 4 the attomey work product analysis of assembling
5 whether, in fact, irrespective of that, does this 5 the materials for those experts. We actually —
6  relate to anything that Mr. Peeples is expected to 6 THE COURT: Well, I mean, you're
7 testify - excuse me -- anything that relates to 7 supposed — even if it was a reporting expert,
8  anything that's on Exhibit F? And I don't think 8 they're entitled to the facts and data on which
9 that, you know, we're capable of making that 9 youverelied
10 decision with the description that's been provided 10 MR. COUGHLIN: They got the facts and
11 as to what this is. So I'm asking you, can you 11 data.
12 give us a little more in the way of what this is, 12 THE COURT: Okay.
13 becauseasit stands, it's — it just says it 13 MR. COUGHLIN: That's — Document
14 concerns EPA sampling. I's instructions from 14 No. 14, ] believe it is, from Report 14 is the )
15  counsd to T&M regarding EPA sampling. And I~ 15 EQulS database that contains what we're talking
16 MR. COUGHLIN: The — 16 about, what the discussion was, so they have ~ if
17 THE COURT: Like the last two fines — 17 we communicate the facts and data, that's true,
18 MR. COUGHLIN: Correct. 18 and they got it. This is the work product in
19 THE COURT: ~ in particular. It 19 fleshing out exactly what's there and everything
20 docsn't look like something counsel would be - 29 that shoukdbe provided, but this it the actal
21 MR. COUGHLIN: Under how you have viewed | <
22 Mr. Peeples’ characterization, you could make that 2 MR, DEAS: To— 00 e extent work -
23 argument. Under how we view Mr. Peeples' opinions . pmduct'pmtectxon exists fora conversation Wi
24 and testimony, [ would say, no, it does not. =4 a reponmg_experl.. as we would agree, [ think all
. . 25 of us, that it does, that's not an absolute
25 THE COURT: Okay. All right. With s
Page 111 Page 113
1 that, then we'll have our same agreement to 1 protection. If you include other people in that
2 disagree -- 2 process. you waive it. And here, you've got a
3 MR. COUGHLIN: Probably so. 3 mixed bag of people. You know, when they - even
4 THE COURT: - that we've had on other 4 when they amended the Rule in 2010, those
5 cases and [l allow the production of it. 5 amendments were very slight. They weren't nearly
6 And we'll move on to our next — next 6 as broad as Mr. Coughlin has liked to suggest
7 page, which is — this is 7794 and it's No. 4 on 7 today. All they did were protect the
8 the list. And what's redacted is said to be 8 communications between reporting experts and
9 handwritten notes, conference with Thompson Hine, 9 counsel for the party they were expected to
10 Meritor’s environmental consultants, but Thompson 10 testify on behalf of and draft reports. That's
11 Hine is also identified as Meritor's lawyers; is 11 it. There's no protection for commurication with
12 that right? 12 any other party, any other person. And this — in
13 MR. COUGHLIN: I would hope so. 13 this instance, you've got a — a conglomeration of
14 THE COURT: Okay. I just wanted to make 14 people, some whose communications with counsel
15 sure. They — I — you know. they're identified 15 might have been protected and some whose
16 here as the environmental consultant, And T&M. 16 communications with counsel clearly werent, and
17 Do the ~ the notes discuss gathering documents 17 that's sort of the situa- — situation that it's
18 necessary for testitying expert to review. So 18 the responsibility of counsel whose idea it's the
19 these are things that you warnt Mr. Peeples to 19 intent of the Work Product Doctrine to protect to
20 review concerning the subject — you know, which 20 manage if they intend to assert it later. They
21 obviously are going to concern his testimony, and 21 failed to do so, and the privilege is waived.
22 since he's designated as a non-reporting expert, 22 MR. COUGHLIN: Your Honor, would you
23 if your argument is - so do we have the same 23 agree that urtil such time as an expert disclosure
2 argument as to this document? 24 is made, all experts are deemed consulting
25 MR. COUGHLIN: No, Your Honor. There's 25 experts? Lawyers make decisions all of the time
29 (Pages 110 to 113)
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1 to either list somebody or not list somebody, and 1 in connection with their opinion, map of

2 the Rules protect accordingly. 2 Mississippi. There doesn't need to be a map

3 THE COURT: Are you asking me a 3 attached.

4 hypothetical question? 4 MR. COUGHLIN: But that note references

5 MR. COUGHLIN: I am. : 5 a communication. The - to flip your

6 THE COURT: Well, a long time ago, and 6 hypothetical, if the expert calls and says, should

7 I've answered those. That's called a trap. 7 I review the map of Mississippi, the Rules say

8 Please go ahead. [ don't mean to cut you off. I 8 that's actually protected.

9 think though if he were a consultant - if you 9 THE COURT: 1 agree with that. :
10 hired him and then — and used him and then 10 MR. COUGHLIN: And so when you're — :
11 designated him, | think when you designate him 11 what the Rule is getting at is the facts and data .
12 as — you would — you would not then be able to 12 that are communicated or the assumptions thatthe |
13 claim that everything he had done, you get tied 13 expertis told to rely on. It's different for i
14 and he can go testify all fresh and new and - no, 14 assumptions - you have to — you're told (o rely :
15 [ don't think you can do that. 15 on. That — they're entitled to that
16 MR. COUGHLIN: I agree with that, Your 16 communication. Here, look at this. Here's all of
17 Honor. The question is, as this court recognizes, 17 this. And, you know, there is — I hate to throw
18 we te- — we identified him as a testifying 18 stones. I mean, there was communications all over
19 19 the place from plaintiffs’ experts we never got.

20 THE COURT: Yes. 20 Now — now, they're saying, we should have

21 MR. COUGHLIN: A report-generating 21 everything. Well, it should be — it should have ;

2 testifying expert. 22 been tit for tat. They never — they didn't give A

23 THE COURT: Youdid. 23 us a privilege log on these communications where |

24 MR. COUGHLIN: I understand the Court’s 24 M. Deas tells his expert — i

25 position. But with regards to our position and 25 MR. DEAS: Yes, we did, Your Honor.
Page 115 Page 117 |

1 when counsel is going through the process and you 1 THE COURT: Okay. !

2 have two testifying experts or three testifying "2 MR. DEAS: I'm going to cut him off _

3 experts and there is a discussion conceming the 3 right there. We certainly did. .

4 work product of the case, the Rules protect that. ] THE COURT: Okay. Wait, wait, wait.

5 THE COURT: Why is — one thing I'm not 5 That isn't going to do us any good here anyway. ‘

6 clear on. If] call my expert and [ tell my 6 MR. COUGHLIN: So the question is, what |

7 expert, ] want you to review the this map, the 7 do the Rules say? And the Rules are very specific |

8 that map and the other map, and my expert writes 8 and they're meant to limit the disclosure. 3

9 down, reviewed these maps, that seems to be a 9 They're not meant to be read as ambiguous orany |
10 communication of facts and data on which the 10 ambiguity should be against the drafter of the .
11 expert is asked to — at least to consider, 11 Rule. Itis, in tenns of the communication, s
12 doesn't have to — you know, as you well know, 12 providing facts, data or analy- — facts or data :
13 consider does not mean adopt. It just means, you 13 for the Court or — I'm sorry — for the expert to 3
14 know, you considered it. You disregarded it. You 14 consider.

15 may have done something else with it. 15 THE COURT: All right I understand

16 MR. COUGHLIN: Your Honor, telling 16 your argument. And for the reasons I've

17 somebody to look at a map is not facts or data 17 discussed, including that Mr. Peeples as well -

18 unless the map is attached to the communication. 18 well, Mr. Peeples is a non-reporting expert in

19 They would be entitled to the map. 19 this case making Rule 26, in the Court's view, not |

20 THE COURT: Well, I mean, ! think you 20 applicable, when — because of — as we know, the i

21 can — I'm not sure — I'm not sure I agree with 21 history of the Rule and what the comment says, k

22 that. I mean, I think if you tell somebody to 22 that that Rule won't be applicable to him as a :

23 look at the map of Mississippt, then you've told 2 non-reporting expert, and the fact that this call, -

24 them, you know;, that — they have looked at the 24 I mean, there - there are literally probably —

25 map. When they write down what they've reviewed 25 one, two, three, four, five, six, seven, eight,
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1 nine, ten — it looks like at least eleven people 1 one, of No. 5. come down, you know, not four
2 on the call from various and sundry places, and 2 lines. Is — is there anything that is — yeah,
3 that and/or the fact that it appears to me that 3 and the next page, there is various and sundry
4 this is the expert writing down what — what 4 things that I think you — well, 'l let you say
5 what's to be reviewed by, you tell me the 5 what you want to say about that. These are
6 result — the reporting expert, Randolph. So I 6 Peeples' notes that — yeah, I think - I don't
7 understand your argument. I disagree and [, you 7 see a basis to exclude these, but let me let you
8 know, will rule accordingly. As I said, time and 8 make your argument.
9 time again, that's why we have review courts and 9 MR. COUGHLIN: Again, Your Honor, these
10 district judges. 10 are communications that do not fall within one of
11 So let's turn to the next one. And this 11 the three exceptions to Rule 26(bX4)XC) because
12 i 97795. No. 5. Oh, yeah, [ see. So thisone 12 they are not providing the identity of facts or
13 is four pages long. It goes through -99. And 13 data that the party’s attomney provided, because
14 according to the log — well, apparently this is a 14 we didnit have the data, and that the expert
15 continuation from No. 4, but let's look at it 15 comsidered in forming the opinions. And so what
16 since it's listed seperately. Discussing - this 16 the Court is doing is throwing out the baby with
17 is phone conversation with counsel discussing 17 the bathwater and saying, there's no work
18 different sources of data to be provided to the 18 product - protected work product when you discuss
19 testifying expert. 19 with your expert the kinds and quality of what
20 MR. COUGHLIN: It's a continuation, Your 20 they're investigation might be, what should it
21 Honor. 21 entail, those kinds of things —
2 THE COURT: Allright. Here — but 22 THE COURT: Well, and let me respond to
23 you've also recited — you've also — here, you 23 that —
24 reference the attorney/client privilege under 502, 24 MR. COUGHLIN: - which is what these
25 not a — a subject about which not much has been notes are.
Page 119 Page 121
1 said. But you've said repeat — | mean, 1 THE COURT: Ido want to respond to that
2 communication with specially retained experts, as 2 just to be clear on the record and at the great
3 you know, are expressly excluded from the 3 risk of redundancy. With respect, that is not
4 attorney/client privilege. So I don't — I guess 4 what 'm doing. [ am holding you to the fact that
5 maybe that's why we're not — you're not advancing 5 you have designated his gentleman asa
6 that today? You're arguing work product on this 6 non-reporter, and the amendment to Rule 26
7 or not? 7 expressly does not apply to non-reporters. Now, I
8 MR. HUBBARD: Given your rulings with 8 understand that you also designate him as a
9 respect to the non- — that he's a non-reporting reporter and you want to argue that that
10 expert, yes. designation should trump over the non-reporter
11 THE COURT: Okay. Well, I mean, the designation, and I simply disagree with you on
12 rule on attomey/client privilege is — you know, that point. I think we understand each other, do
13 the comment says, that communications — well, we not?
14 communications — well, I'l just withdraw that 14 MR. COUGHLIN: We do.
15 and let y'all - 15 THE COURT: Okay. All right. So this "
16 MR. HUBBARD: Right. It — 16 matter will come in. v
17 THE COURT: Yeah, you know what 'm 17 That takes us to — almost ~ I think :
18 talking about? 18 we're almost to the end — 6.
19 MR. HUBBARD: Yeah. 19 MR. COUGHLIN: It is a similar topic as
20 THE COURT: Okay. Allright. Soon 20 to discussions regarding the gathering of
2 this one, this is all about — or I can see things 21 information to be used by each and every one of
2 in here that I know are the subject of the 22 the experts that Meritor designated as a
23 expert — I mean, the Peeples’ expert report. And 23 testifying, report-generating expert.
24 if I — I'll direct defense counsel's attention 24 THE COURT: Allright Including
25 to, if you'll look on 935, the first page of this 25 Mr. Peeples?
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1 MR. COUGHLIN: Correct. 1 MR. COUGHLIN: That's not what we did.
2 THE COURT: Allright. Let's —the 2 MR. DEAS: There's no contract with the
3 Court’s ruling will be the same with respect to 3 individuals that we've ever seen. I mean, you
4 that document. 4 retained Ramboil Environ in each case.
) And the next, which is No. 7, and No. 7 5 MR. COUGHLIN: I disagree with that.
6 is a single — [ mean, it's only about seven or 6 Your Honor, that's like clients hire Thompson
7 eight lines that's redacted. There is a lengthy 7 Hine. I represent them, but they bill ~ you
8 explanation here, so let me just take a quick 8 know, they pay Thompson Hine. They dorit pay Tim
9 second. Okay. I think this is the same. This 9 Coughlin —
10 concerns the sampling at the direction of the 10 THE COURT: Well -
11 consulting expert that was earlier discussed with 11 MR. COUGHLIN: — which would have been
12  regard to what's on Exhibit B. 12 nice.
13 MR. COUGHLIN: Yes, Your Honor. This 13 ~ THE COURT: — I understand. ButI
14 concems CSI sampling at the location. Again, 14 would expect that Tim Coughlin would probably go
15 something that Mr. Peeples is not — never has 15 down the hall and talk to Joe Blow about the case.
16 been retained or identified on or anyone else from 16 MR. COUGHLIN: No. I don't go talk to
17 T&M. 17 my pension partners about a toxic tort case. [
18 THE COURT: All right. Who is Patrick 18 dort talk to my tax partners about it.
19 O'Meara? 19 THE COURT: Well, it's the same case.
20 MR. HUBBARD: He's not internal with 20 MR. COUGHLIN: Different offices.
21 T&M. 21 THE COURT: It's the same subject
2 MR. DEAS: Your Honor, I believe he's 22 matter.
232 their client contact with Test American, which was 23 MR. COUGHLIN: IndifYerent offices.
24 a laboratory that I believe was running the CSIA 24 THE COURT: Well, I just — I don't know
25 laboratory work on behalf of Ms. LaPete or LaPate 25 what I'm thinking about that. I don't know —
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(sic), if I'm not mistaken. And I apologize for 1 think it's necessarily pertinent to what I'm doing
having discerned that over the last couple of 2 today necessarily. Ihaven't thought thoroughly
months. 3 through it, because, really, that's the first I've
MR. COUGHLIN: Yeah, Test American did 4 heard of that. And I - you know, this whole
not run the lab data. 5 issue of when you hire somebody as an expert, but
THE COURT: Well, let me ask - 6 you don't pay them, you pay the firm and, in fact,
MR. DEAS: Okay. He said - he was 7 you designate them in their capacity as a VP of so
around all of this stuff a lot. He might just 8 and so, P'm -~ I'm just saying to yall, that's an
have been interested. 9 interesting — something I'm — I haven't had to
THE COURT: Let me stop just a second 10 look at yet.
11 and ask you all, tell me again. what — what is 11 Okay. But for the same reasons, this
12 the deal about the consulting expert is an 12 is — as [ appreciate it, this relates to the same
13 employee of the same company who has been 13 thing that we've been around about on the
14 specially retained to give expert testimony? 14 documents on Exhibit B, and so the same rationale
15 MR. COUGHLIN: Your Horor, we retained 15 there, I think for — to be consistent that this
16 Ranjit Machado. We retained Rob Powell, that's — 16 will also come in as part of that, because I —I
17 along with Textron, and we retained Ms. LaPratt, 17 wouldn't understand what this was looking at it
18 separate engagements with them, and they each have 18 without that explanation, but to the extent that
19 separate teams or support stafT, because of their 19 is what it is, for those same reasons, I think —
20 differences in expertise. One is a groundwater 2 I think that it comes in. It's Mr. Peeples’ own
21 expert, one is a vapor intrusion, air modeling 21 work and he is designated as a non-reporter.
22 expert and one is a CSIA expert. 22 Next page. We're almost through this,
23 THE COURT: I mean— 2 yall Let's see. We've got one, two — [ think
24 MR. DEAS: Your Honor, their contracts 24 we've only got a couple more. All right. This
25 are with the company. 25 next one is 7788. This is No. 8 on the privilege
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1 log. This says, redacted portions contain 1 whether it's just going to be the same argument or
2 privileged discussions relating to recent 2 whether you want to make some other argument,
3 development in remediation activities and 3 something different about it or whatever. Okay.
4 identification of additional tasks to be 4 MR. COUGHLIN: Okay.
5 performed, strategy for continued remediation, 5 (Brief recess.)
6 contains information from field sampling performed 6 THE BAILIFF: All rise. Honorable Judge
7 at the request and direction of defendants’ 7 Jane Virden presiding.
8 consuiting experts, contains mental impressions of 8 THE COURT: Please be seated. Y'all
9 testifying — non-testifying consulting experts. 9 give me just a second to sort this stuff out.
10 Jim Peeples identified as a testifying expert in 10 Thank you.
11 this matter did not express an opinion relating to 11 All right. Have yall had a chance now
12 these matters and did considered the facts or 12 to review the — 34 through 82 on Exhibit A.
13 materials in reaching the opinions for which he 13 MR. HUBBARD: Yes, Your Honor, we have.
14 has offered. [ think this — is it agreed that 14 THE COURT: Okay. Tell me where yall
15 this falls into the same category as our prior 15 are having had that review.
186 discussions, Mr. Coughlin? 16 MR. HUBBARD: So I think we've been able
17 MR. COUGHLIN: I'm - I'm looking at the 17 to identify — I have been able to identify a
18 document, Your Honor — 18 number of documents, all of which pertain to the
19 THE COURT: Okay, sir. I'm sorry. 19 V1 issue in the facility, and so all of the other
20 MR. COUGHLIN: - to see whether 20 documents, we've already addressed and we
21 there's — 21 understand the Judge's position with respect to
22 THE COURT: Sure. Do take your time. 22 the non-reporting expert and you understand
23 MR. COUGHLIN: - an additional 2 Meritor’s position. But — and [ will give youa
24 exception. 24 list momentarily about these other documents, but
25 I would agree, Your Honor, that these 25 these other documents all deal with discussions,
Page 127 Page 129
1 notes represent discussions with counsel that, 1 again, with vapor intrusion in the facility, and
2 from our perspective, do not fall within one of 2 we'vetalked about that already today. And,
3 the three exceptions to Rule 26(b)4XC). 3 again, | understand the Court’s position on that.
4 THE COURT: All right. And - and ] 4 But just I wanted - for the record, we wanted to
5 think that, for the very reasons the Court has 5 identify those specific documents that deal with
6 ruled as it has previously, Mr. Peeples is a 6 the vapor intrusion issue in the facility, because
7 non-reporter. Even if that weren't sufficient, 7 those are not related to any of Mr. Peeples’
8 this — these — well, further, that these — it 8 opinions that he's been identified for, and he is
9 strikes the Court as -- given the discussions 9 strictly, at this point, a consulting expert on
10 we've had, there are matters on here that are 10 those issues. and so we don't think those issues
11 certainly related to things that appear Exhibit F. 11 and those discussions should be disclosed.
12 Okay. And then next page looks like a 12 THE COURT: Okay. All right. Let's —
13 continuation of that. In fact, through 91, all of 13 MR. HUBBARD: And so those arc documents
14 that is the same information, including -- yeah, 14 in the log 37, 38, 40,41, 42, 43, 44, 45, 46, 47,
15 yeah, I'll — those documents will be produced. 15 48, 50,51, 52,61 and 74.
16 All right. Now — okay. Now we get to 18 THE COURT: Okay. All right. Let's—
17 take a break and y'all get to look at — if you'll 17 why don't we ~ we start addressing some of those,
18 take Exhibit A and starting with No. 34, go 18 and Il hear from plaintiffs’ counsel about them.
19 through there and we'll go through it too. We'l 19 It may be after we've done a couple of — a few of
20 go through it looking for ones -- for entries that 20 those that we're satisfied that whatever the
21 don't involve Mr. Peeples. And yall go through 21 ruling is with regard to them would hold for the
22 it looking for — and it's — anything that 22 rest of them or not. I1l let y'all decide
23 doesn't involve Mr. Peeples, we will put on a list 23 whether you want to continue through them all.
24 to discuss when we come back. Y'all go through 24 So why don't we start with 37.
25 and look for where Mr. Peeples is concerned, 25 MR. DEAS: Your Honor, are we — are
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consultant, because that individual is still a
consultant at that point. They have

attorney/client privileges under 502. They also
have the work product privilege, the standard work
product privilege under consultants. And so for
that subject matter, a person is a consultant

until he or she is identified as a testifying

expert and he or she can be identified as a
testifying expert, either a reporting or a
non-feporting, and so it's not so much a time

N B
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1 we — [ guess, are the defendants - or is 1 Mr. Peeples - the subject matter that these
2 Meritor, rather, taking the position that with 2 pertain to is vapor intrusion within the facility.
3 regard to all but the documents just named, we're 3 That does not have to do with his opinions that
A4 moving on and the Court will rule on those on the 4 we've been — that he's been identified in Exhibit
5 same .gmunds that we discussed previously this 5 F, which pertain to groundwater at the site. And
6 morning? I wasn't — [ wasn't clear on exactly 6 so we've talked about this earlier today, but
7 what was happening. 7 the ~ for these vapor intrusion issues, at this
8 (Indiscemible cross-talk.) . 8 point, he is a consultant and we have concern over
9 THE-.COURT: Let me say so y.’all can 9 it because to the extent that Meritor is adverse
10 correct me 1fI‘m' wrong, I think — 1 think [ 10 tothe EPA or the MDEQ regarding the current vapor
1. 1 u?fcﬁmd Mtt:ln‘;or has ldent:ﬂed a cm number 11 intrusion issues in the facility. that's a work
2 ol documents that concem the vapor mtrusion in 12 product in — work done in anticipation of
‘i 2 m‘f&gyaxt ;h':‘;:e‘htx gcl)s:nmﬁ::tha‘: - YO“SS 13 litigation, and so it has the same work product
s addre 14 protection.
15 today, and their argument with regard to that, 15 THE COURT: Right. And I'm only
16 which I think was maybe mferred or at least 16 concemed with this litigation, obviously, insofar
17 mentioned this moming, but [ think they're now 17 as what privileges and protections are at issue
ig $°“= f“:ﬂY asserting that with respect to all of 18 here. In other words, ifin fact it's been waived
20 a 0se ’ u‘:::‘:'nl:i: ;‘zp‘::ém mu;“atI:OMg 19 in this, the fact that it's not waived in some
2 reporting = expert a . . . .
" 20 other case, is — you know, I think the issue is,
;; :@hfmg;mm”;oﬂt:g‘ggm 21 isit waived ~ or does it exist in this case in
23 of that. And I thin} myl— ing that, I1l 22 the first instance? -
. canng 23 But let me - a couple of things about
24 have some questions like, did he become a 24 .
25 consulting s opposed to — well, | mean 2 that. The — the matter of his being a
I > 25 consultant. he - you know, you first gave the
Page 131 Page 133 |
1 he's still a retained expert and he's still a 1 example of somebody who's hired and you said that
2 non-retained expert as we sit here today, but 2 he is a consultant until he is designated. But
3 you're telling me that in addition, at some point 3 you do — I think you would agree with me that
4 along the timeline, he became a consulting expert 4 i's not as if he — once he's designated, he can
] as well, is that right? 5 take the position that all of the stuff that he
6 MR. HUBBARD: Your Honor, I don' think 6 did before he was designated in preparation for
7 it's necessarily timeline, but it's a subject 7 designation is somehow protected, right?
8 matter where typically for a — a — every ~ 8 MR. HUBBARD: In pre- — the important
9 every expert starts out as a consultant, right, 9 part is in preparation for his designation. If
10 and it's only — and so he or she is doing work on 10 it's a topic, a subject matter that he's been
11 behalf of the — of the — of the client, of the 11 identified to testify about, then I agree.
1z defendant or plaintiff, and that expert is 12 Then — then the — then you have to look to the
13 afforded 502 protection, attorney/client privilege testifying expert privileges and what —~ which of
14 communication — strike that. Not expert, it's those do or do not apply. But if you have an

expert who's looking at something else unrelated
to those opinions that he's being —he's
identified to testify, that other stuff, he can
still be a consultant on and there's still a work
product protection, the standard attorney work
product protection, over those that are under Rule
26(b)(3)(A), the ordinary —

THE COURT: Uh-huh.

MR. HUBBARD: Right — and then once

he's identified as a testifying expert, then you

VPN N
SR

U s W

25 period, but it's a subject matter. And here, look to the — to what's protected under
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1 26(bX4XA, (B) and (C). 1 what we were doing is we were trying to — we were
2 THE COURT: Okay. Again, let me ask: 2 tasked with how would you — what would you do to
3 So Meritor’s position is that although they don't 3 build something or do some remedial activity to
4 have a start date, that whenever work was done on 4 protect the neighborhood. That was their
5 vapor intrusion in the facility, Mr. Peeples was 5 assignment, and so they produced documents and
6 acting not as a consultant but — excuse me — was 6 invoices and things with respect to that because
7 acting not as & non-reporting or reporting. 7 that was related to this case.
8 testifying expert, but merely as a consultart and 8 Those same experts have been working,
9 nore of the information he obtained in his role as 9 before this case, on the AG case, trying to figure
10 a testifying expert from his role as a consulting 10 out a —- a solution for the entire facility — for
11 expert is the subject of production because it 11 the facility, the neighborhood, everything in
12 does not relate to any matters on which 12 general. And when we asked their expert, did you
13 Mr. Peeples has been desigmated to testify as a 13 produce all of that? They said, no, we only ~ we
14 testifying expert? 14 produced the documents that are relevant to this
15 MR. LISTON: [ stand to be disputed by 15 particular project. And when we said, well, did
16 Mr. Deas who knows this material much better than 16 you draft a report or have you done any other work
17 I, Your Honor. But [ disagree on both counts. 17 in that other case, plaintiffs' counsel said,
18 First of all, if — they’re saying — he's 18 objection, that's protected by work product,
19 certainly not a consultant in this case. He's 19 because it's work that they're not doing in this
20 been designated. So if they're saying he's a 20 case. It's work that they're doing in the other
21 consultant, it has to be in comection with an EPA 21 . case, so you're not going to — we're not going to
22 regulatory matter. 22 allow you to ask about any draft reports and also
23 THE COURT: Let's stop there and get 23 not going to allow you to ask about any work that
24 clarity onit. 1understood him to say he wasa 24 these same identified reporting, retained experts
25 consultant in this case. 25 have done in preparation for the AG case.
Page 135 Page 137
1 MR. HUBBARD: No, he's a - this is the 1 So it's the same thing here. Here,
2 exact — we deposed their groundwater experts and 2 welve identified Mr. Peeples for — on Exhibit F
3 the same issue came up with respect to their 3 as a reporting expert for topics related to
4 groundwater experts. There is another case that 4 groundwater in the Eastem Heights neighborhood
5 we refer to as the Attorney General case — 5 and Moose Lodge Road, and he's done other work.
6 THE COURT: Uh-huh. 6 He's done - he's looking currently now at the
7 MR. HUBBARD: - where they —~ the same 7 vapor intrusion within the facility, which is -
8 group of plaintiffs attorneys are representing the 8 which is separate. [ understand it's all — it's
9 State of Mississippi with respect to groundwater 9 all related, it's all — we have these questions
10 issues beyond the facility. 10~ about TCE. But as far as the actual facility and
11 THE COURT: Uh-huh. 11 the vapor intrusion within the facility and
12 MR. HUBBARD: And when we deposed their 12 possible solution and interim measures on those,
13 experts, we looked at their — in their report. 13 that's separate from his testimony regarding the
14 In their report they said, we started working on 14 Eastern Heights neighborhood which is what this
15 this project in, I want to say, June of 2015, 15 current litigation is about. So it's the same —
16 going forward. And then when they produced their 16 I think it's very similar to what — what their
17 invoices, the invoices were only from October of 17 experts have — have done, how they've tried to
18 2016, going forward. And I - we asked them, now, 18 parse the two.
19 how is it that you've been working on the 19 MR. LISTON: May I respond?
20 case since — on this project since June of 2015, 20 THE COURT: You may.
21 but your not — you only have invoices from 21 MR. LISTON: Okay. Just to distinguish
22 October 2016? They said. October 2016 ~ and [ — 22 his example, talking about plaintiffs' expert, [
23 I think I have these dates right, but they may not 23 didn't attend that deposition and I don't have a
2 be exact - is when we started working on this 24 great recollection of what anybody told me
25 specific Eastern Heights neighborhood issue. And 25 occurred there. But I just listened to his —
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1 Mr. Hubbard's description. The question that was 1 own vapor intrusion analysis in the neighborhood
2 objected to from a specially — that was 2 in 2015,'16. And so those have been identified,
3 propounded to a specially retained expert, was 3 but with regards to the fecility, there is no
4 what's the content of your draft report, which you 4 report in those 18 that talks about vapor
5 don't have to disclose. And not only was that 5 intrusion, and these are the analysis for
6 question not about a draft report in this case, it 6 potential remedial activities to deal with that,
7 was about a draft report in another case. All 7 to protect — and the sole purpose is protecting
8 right. So it was twice removed. So that — that 8 the workers in the facility. It has nothing to do
9 is in no way similar to what's going on here. 9 with the neighborhood.
10 May [ comment on his — Mr. Peeples' 10 THE COURT: I understand that there's
11 status as a consultant? 11 nothing in the 18 documents that talk — my
12 THE COURT: Yes. 12 understanding is from y'all, you being the
13 MR. LISTON: If he was a consultant in 13 defendants, that there's nothing in those
14 the EPA regulatory matter, then they would consult 14 documents that talks about the vapor intrusion
15 with him. If they wanted to protect his opinions, 15 testing that is now going on in the facility.
186 they wouldn't disclose them. But Mr. Peeples is 16 However, there — the vapor intrusion testing
17 all involved with the EPA. There — he e-mails 17 that's now going on in the facility relates to
18 the EPA. He discusses matters on the phone with 18 things that Mr. Peeples plans on testifying on,
19 the EPA. They have taken no steps in the 19 because the argument is, and it makes — you know,
20 regulatory matter to treat Mr. Peeples as what we 2 it makes sense, that, okay, well, if it's high in
21 would consider to be a consultant in a litigation 21 the facility, why is it high? It's high because
22 matter whose opinions you never disclose. He is 22 of the groundwater. Is the groundwater the same .
23 their main point of contact with the EPA. 23 here as it over there? Ergo, that's maybe why the g
24 THE COURT: Well, you know, my 24 air over there is like the air over there. You
25 recollection is we ~ we discussed this issue this 25 would expect it to be higher in a closed facility,
Page 139 Page 141
1 morning, and one of the things that I recall 1 you know, where the stuff is gomg. I-but, in
2 discussing was whether or not this vapor intrusion 2 other words —
3 issue is related to matters on which Mr. Peeples 3 MR. COUGHLIN: It's not.
4 has been put forth in Exhibit F, whether it 4 THE COURT: - the issue for me is, is
5 relates to any of the matters that are talked 5 it related to these things that you have put him
6 about on Exhibit F. And I've been given 6 up as an expert, a non-reporting expert for?
7 representations that, indeed, it does, that — and 7 MR. HUBBARD: Your Honor, and if T
8 y'all — anybody can comect me if I'm mistaken 8 could, the — Mr. Liston is right. In the
9 about this, but my understanding is that this 9 deposition of their expert, it did start out
10 relates to the — how the air got like the air got 10 discussing druft reports. But one of their — one
11 in the facility is related to — or the — so the 11 of the main issues of that report was the cost to
12 argument is — and it is just an argument, [ 12 do this fix, to do this neighborhood protection ;
13 understand that, by the plaintiffs — related to 13 and that they said in their report that they
14 how the air and — what's in the groundwater under 14 addressed other proposals. And so when I asked
15 the facility because of the proximity of the two; 15 them about other proposals that they did, other
16 is that right? 16 ways to possibly pump this groundwater or treat
17 MR. LISTON: That's our position, yes. 17 it, there was an objection that this was done for
18 MR. COUGHLIN: You can have all of the 18 another case. And I'll read it to you.
19 positions you want. The question is, what do the 19 It said: And did you cost out any other
20 18 identified reports talk about? None of them 20 potential remedies?
21 talk about vapor intrusion or air modeling with 21 They said - and, answer: We
2 regards to Mr. Pecples. We have a separate air 22 essentially came up with one altemative which was
23 modeler; it's Ranjit Machado. There was a 23 a combination of pumping shurry wall and SVE.
24 separate and distinct vapor intrusion analysis 24 Question: What was — relative to the
25 done by Arcadis in 2015, 2016. The EPA did its 25 price of this fix, what was the price of that fix?
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1 | 1 are protected under the Work Product Doctrine,
2 Mr. Deas: Stop, you asked him about 2 under 26 - the standard Work Produet Doctrine or
3 work done on another case. 3 under the 26 expert disclosure —
4 Mr. Hubbard: In his report, they say 4 MR. COUGHLIN: Your Honor, [ want to
5 that they evaluate alternative remediation and 5 address this thought that somehow these things are
6 that's part of his report. . 6 related. There's 8 groundwater plume under the
7 Mr. Deas: This is not the alternative 7 facility where the levels are millions of parts
8 remediation that we're talking about. You're 8 per million. I mean, they're — millions of parts
9 asking him about work done for a case - 9 per billion, significant raw TCE is actually right
10 Witness: Yeah 10 under the concrete in the facility, and that's all
11 Mr. Deas: — for a case that's not this 11 going down flowing towards Riverdale Creek. There
12 case that actually stayed. If you want to know 12 is a groundwater plume, primarily in the deeper
13 what case it is — and discovery is ongoing and 13 part of the aquifer, in the neighborhood that is
14 it's work product privilege, and I'm instructing 14 not from the plant. The plaintiffs have no expert
15 the witness not to answer the question. 15 testimony that it's from the plant. In fact. they
16 Mr. Hubbard: Okay. 16 say. well, maybe, could have, I don't know. Did
17 Mr. Deas: Pursuant to the Federal Rules 17 you do modeling? No, I didn't. Idon't know.
18 of Civil Procedure, I have that right and 'm 18 But there's no expert testimony by any of the
19 utilizing it. 19 plaintiffs’ experts that TCE in the groundwater at
20 So it started out with reports, but it 20 the facility caused TCE in the neighborhood, in
21 got to potential fixes and potential work that 21 the groundwater, that there is this site —
22 their experts had already undertaken that they 22 I guess if we had maps, we could do this better.
23 told us we couldn't ask about on the work product 23 There's a site east of rail - right — on the
24 privilege. It's — it's a very similar topic 24 railroad yard that this hotspot it flows right
25 here. It's work that Mr. Peeples is doing, not 25 under the southern end of the neighborhood. so
Page 143 Page 145
1 even for — for another dispute, with the EPA and 1 that's — the question is, whose is that? We say
2 not on this case. 2 it's not ours.
3 THE COURT: But - but two things: One, 3 So this whole issue of what's going on
4 that didn't involve a non-reporting expert. did 4 in the plant — and remember that the Arcadis
5 it? 5 vapor intrusion analysis found there is no vapor
6 MR. LISTON: No. 6 intrusion from the groundwater in the
7 THE COURT: All right. And it didn't 7 neighborhood. The EPA's vapor intrusion analysis,
8 involve — involve that. And, here, contrary to 8 there is no vapor intrusion in the neighborhood
9 what you're saying, that it's not related to what 9 from the groundwater, both. Plaintiffs have
10 he — Peeples is expected to testify, they have 10 nothing to rebut that And it — and so —and
11 articulated the basis — an argument for why that 11 they have no expert testimony that the minuscule
12 is not so, that it is related. And let me — let 12 amounts of TCE i the ambient air that are every
13 me remind you again, the whole question whether it 13 once in a while found, most of the time it's
14 relates or doesn't relate, because you have 14 non-detects, is from the facility versus some
15 designated him as a non-reporter. my read of the 15 other place. They don't have any expert
16 Rule is that you may not grab ahold of Rule 26, 16 testimony. So at the end of the day, the question
17 the — you know, 2010 post-amendment changes to 17 is, what is this case about? This case is not
18 it, in order to shield him. 18 about the employees inside the facility which is
19 MR. HUBBARD: And we have - Your Honor, 19 what this is dealing with, and Mr. Peeples is not
20 we haven't. We haven't — what we're trying to 20 rendering an opinion in this case about VI in
21 shield here are communications and work that the 21 the - in the facility and what causes the VI in
22 consultant is doing. We've produced a —~ 22 the facility. I don't know.
23 thousands of documents that deal with the work 23 MR. DEAS: Excuse me —~
24 that was donc. This — what we're facing here 24 MR. COUGHLIN: Otherwise —
25 today are communications regarding that. and these 2 MR. DEAS: You -
37 (Pages 142 to 145)
Jackson Brocks Court Reporting Meridian

Gulfport 1-800-245-3376 New Orleans



Transcript of Proceedings 2/1/2018

Sty v L

Gulfport

1-800-245-3376

Page 146 Page 148
1 MR. COUGHLIN: - there are no 1 resolved in favor of permitting the requested
2 protections under the Rules that you can have a 2 discovery. And even if everything
3 consultant and the consulting expert privilege 3 Mr. Coughlin said were taken as so, which it is
.4 applies and that — and the Sara Lee case says 4 not, this would still be an appropriate case for
S they can also be a testifying expert. And solong 5 the Court to allow the discovery that we've
6 as you don't reach across that wall and pull that 6 requested, because the line is too blurry.
7 data and testify about it, you can build that 7 THE COURT: Okay. I think I've heard
8 wall. Where have [ heard that before? 8 enough from everybody on this. Again, [ think
9 MR. DEAS: Your Honor — 9 all - the genesis of all of this is this
10 THE COURT: Let him finish. 10 designation of Mr. Peeples. He has been
11 MR. DEAS: I'm sorry. I didn't mean to 11 designated, no matter what anybody else says
12 cut you off. 12 today, on paper, on the Court's docket, he is
13 MR. COUGHLIN: And there is nothing in 13 designated as a non-retained expert on all of the
14 the 18 documents that demonstrates that 14 matters on that exhibit, which are thousands and
15 Mr. Peeples is reaching across that wall to talk 15 thousands of pages, and, you know, have I
16 about vapor intrusion from the building at all. 16 pursued — have [ gone through the 10,000 pages?
17 And, again, he's not an air modeler, and so to 17 No. Do I have access to them? No, they're not on
18 create a fiction — and that's really what it is 18 the docket. Nobody made them available to me.
19 is a fiction -- that this relates somehow in some 19 But I have the representations that have been made
20 way to some of the allegations in this lawsuits, 20 in court today about what's in those documents.
21 that's not the standard under the Rules. It's 21 And I think that, based on his designation as a
22 simply not. 2 non-retained expert on that wide breadth of
23 THE COURT: All right. Go ahead. 23 subject matter in this case, these documents
24 MR. DEAS: Your Honor, there's so many 24 should be produced. Whether they'l ultimately
25 inaccuracies in that I'm not even going to begin z see the light of day in the trial of this matter,
Page 147 Page 149
1 because I know that's not what we're here for 1 as [ said before, is a totally different matter,
2 today. When you're talking about consulting 2 but I think that the contamination at the facility
3 experts who morph into testifying experts, and [ 3 is related to what Mr. Peeples expects to testify
4 guess in this instance, then attempt to morph back 4 to, and it just depends, I guess, on how —you
L) into consulting experts again, that situation has 5 know, [ don't think that that information is
6 existed, and as the Court mentioned earlier, the 6 relevant only to the workers there. I think -~ I
7 law is out there. And the only way that you can 7 can see how easily it would be relevant to what's
8 draw this line that Mr. Coughlin wants to draw is 8 going on under the ground there, where's that
9 when the subject matters — and I'm looking at 9 going, and so forth and so on. So it doesn't take
10 Caroll versus Sharon Williams, which is out of the 10 a whole lot of imagination for it to be related to
11 District Court of Maryland in 2012 and they're 11 it Now, if you had done a designation that
12 cases that follow it — is when the individual is 12 succinctly stated — you know, did exactly what
13 retained as a consultant to deal with subject 13 the Rule says about reporting and non-reporting,
14 matter that is completely separate, different and 14 that would be a different matter. I'd have
15 has nothing to do with the subject of his 15 something — but you're asking the Court to go
16 testimony. And that's clearly not the case here. 16 through 10,000 or 6,000 plus, ever how many,
17 What — what he is — what they're claiming him to 17 megabytes of information and demonstrate on your
18 be a consultant about is contamination at the 18 behalf something that is counterintuitive given
19 Grenada facility, which is precisely the same 19 what the case is about. So I think that, again,
20 subject matter that he’s been retained specially, 20 it comes down — and [ do think there is ample
21 as they say, and retained as a non-retained expert 21 case law on this ambiguity question and I think
22 to testify about in this case on a very broad 22 you're going to — I think you just end up with
23 basis. And the cases are equally clear that any 23 the short end of the stick, because I think you
24 time there is an ambiguity as to whether or not, 24 were the architect of this situation. So
2 you know, the line has been crossed, it should be 2 that's ~ that would be my ruling with respect to
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think we can briefly discuss. And I think afier
that, we've addressed either every document or the
subject matter of every document so that we
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1 each of the documents that have been enumerated. 1 and it would have — it would have been

2 And I appreciate the fact that — you know, the 2 attorney/client privilege in that Mrs. —

3 further arguments, although, frankly, I didn't 3 Ms. Furlough. as counsel for Meritor, is seeking

4 hear really anything much different, although I 4 information to advise Meritor and then also it's

) think you have highlighted that Mr. Peeples is 5 work product in that this work was done at her

6 indeed ~ was before and is now, while being 6 direction in anticipation of litigation. And the

7 retained and non-retained, also consulting 1 anticipation of litigation, although it was 2013,

8 according - you know, in your position insofar as 8 it was — this work that was being done was under

9 vapor intrusive work ~ intrusion work at the 9 the auspices of administrative orders and
10 facility is concemed, and I understand that. 10 direction by the EPA and the MDEQ), and there are .
11 So ~ and 'm happy to go through each of the 11 cases that say that — and we talked about this :
12 others. Is that necessary or is this the same 12 with respect to the Brown and Caldwell documents :
13 argument with respect to the others? 13 that there are cases that say that the type of
14 MR. HUBBARD: No, Your Honor, with 14 relationship and adversarial relationship between i
15 respect to the others, I'd enumerate it the same. 15 the EPA and DEQs and property owners such as this, |
16 THE COURT: Okay. 16 there is — it does rise to the level of :
17 MR. HUBBARD: The same general argument. 17 anticipation of litigation. :
is THE COURT: Okay. 18 THE COURT: All right. Iunderstand :
19 MR. HUBBARD: There are — 19 yall's argument is it's a 2013 document, so this
20 THE COURT: Go ahead. Excuse me. 20 litigation wasn't going on and I guess that !
21 MR. HUBBARD: And there are two other 21 litigation wasn't imminent enough and — what do .
22 documents that Mr. Peeples is not on, which | 22 you say about the attomey/client privilege?

MR. DEAS: What -- our position on the
attomey/client privilege is that this is
environmental advice she was asking for, not legal
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1 understand the Court's position and [ think 1 advice. There's no communication between an
2 Meritor has voiced its position on those same 2 attomey and a client. It's the Covell, Phelps,
3 topics. 3 Dodge issue with regard to the attorney/client
4 THE COURT: [ agree. I agree with that. 9 privilege. There's no reason, based on my
5 There is — | have one document and then I had two 5 recollection of this particular set of notes, to
6 others | wanted to talk to y'all about just 6 think that Ms. Furlough was seeking anything other
7 because they seem a little different than what we 7 than environmental advice from an environmental
8 talked about, but - so I had No. 10 and which 8 consultant. And there have been a number of cases
9 other document did you have that you - 9 over the last 10 or 15 years where this particular \
10 MR. HUBBARD: 16, Your Honor. 10 sort of conversation between an in-house counsel 3
11 THE COURT: Didn't I - we didn't — 11 and an outside environmentalist have been looked [
12 yeah, you're right. Okay. Ididn't -1 12 at and that attomney/client privilege window is i
13 sorry. 1 skipped over 16 when [ went back there, 13 very narrowly drawn. [ don't believe this would -
14 so that may well be the case. It probably — I 14 fall into it.
15 mean, I'm sureitis. Okay. So let's talk about 15 As far as work product goes, the
16 those. 10 and 16. Let's -- let's just start with 16 thoughts on that document, as I recall, were the
17 10, I guess, to be — to go in order. 17 thoughts of Mr. DeLaet or DeLaet or however his
18 MR. HUBBARD: $o 10 is a note from 18 name is pronounced, not necessarily the thoughts
19 Mr. DeLaet, a T&M employee, regarding conversation 19 of Ms. Furlough. Even if you could say it was
20 that he had with Linda Furlough who was in-house 2 somehow in anticipation of litigation, that
21 counsel at the time or is in-house counsel for 21 wouldn't necessarily make it — make it work
22 Meritor, and the time period is 2013. And it 22 product. 1don't think it was in anticipation of
23 discusses work that — that Ms. Furlough is asking 23 litigation. 1 think it's too remote to actually
24 T&M to conduct. and in that respect. this is — 24 qualify in this instance. But Mr. DeLaet's or
25 this would have been —- Mr. Peeples is not on it 25 Del.aet's thoughts aren't protected by 26(b)(3)XA).
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1 THE COURT: Let me ask Meritor's 1 Meritor, dash, Scott. Do you have that? That's
2 counsel, why is Mr. DeLaet, in 2013, considered a 2 all. There isnt — the rest is notes.
3 representative of the client or the lawyer's 3 THE COURT: What does that mean,
4 representative? 4 Meritor, dash, Scott?
5 MR. HUBBARD: Because in this — in this 5 MR. HUBBARD: Meritor is the subject
6 respect, he is being asked and Linda Furlough is 6 matter. Mr. DeLaet worked on a lot of different
7 using him too assist her in rendering legal advice 7 matters, so this is -- there's a notation that's
8 to Meritor. Specifically, this — this note is 8 Meritor and, dash, Scott, Scott would be Scott
9 requesting information so that she can advise 9 Blanchard who is a geologist within T&M.
10 Meritor as to the setting of — of reserves, of 10 THE COURT: So Mr. Scott is with T&M,
11 what type of work needs to be conducted, the 11 and this is one T&M employee talking to another
12 position that they can take with respect to the 12 T&M employee?
13 EPA and the MDEQ. As a lawyer, she needs that 13 MR. HUBBARD: Yes. With respect to I
14 expertise from an environmental consultant in 14 discussing or identifying work that was being :
15 order to adequately advise Meritor on those 15 conducted and — or was being conducted by T&Mat |-
16 potential risks and linbilities. 16 the direction of counsel. X
17 THE COURT: He couldn't be the lawyer's 17 THE COURT: And what is the subject of :
18 representative if she — if he were a testifying 18 this. the balance of this? I mean, I can read — :
19 expert, but this — this occurred in 2013 when the 19 I can read — I think we can say, because we
20 case had not been filed and - you know, I will 20 talked about it earlier, CSIA. Is that — okay.
21 say this, as with many of these, the —and [ 21 So that's that same subject matter we were talking
2 think I can say this without disclosing 22 about earlier with respect to T&M doing the actual !
23 anything — they're cryptic. And I - you know, 23 sampling, but not the analysis? L
24 given the date of 2013, the fact that it's with 24 MR. HUBBARD: Yes, Your Honor. g
25 counsel and - I'm going to — I'm going to find THE COURT: Is the rest of this
Page 155 Page 157
1 it protected under the attorney/client privilege. 1 exclusively related to that?
2 MR. LISTON: Not work product, Your 2 MR. HUBBARD: No, the rest of this is
3 Honor? 3 other work that was done as part of litigation
| THE COURT: Not work product. 4 support and other work that was done as part of
5 All right. And then the next one is 16. 5 T&M's remedial work and ultimately found its way
6 MR. HUBBARD: Yes, Your Honor. 6 into the reports.
7 THE COURT: And - okay. Let's sce. 7 THE COURT: So ultimately found its way
8 Handwritten notes convey information regarding 8 into the reports on Exhibit F?
9 sampling work that's protected by work product. 9 MR. HUBBARD: Yes, Your Honor.
10 T&M gathered the samples. Aren' these 10 THE COURT: Allright. It's T&M and, §
11 Mr. Peeples’ notes? Let me look at 16. 11 you know, [ realize Mr. Peeples is not necessarily f
12 MR. HUBBARD: No, Your Honor, these are 12 cited here, but he's the vice president of T&Mand  }
13 again Mr. DeLaet. Mr. DeLaet has nice 13 he is testifying on the subject matters that are
14 handwriting, so this is his — these are his notes 14 discussed at some part in here, so I'm going to
15 still. This is actually the last onc of his 15 allow this to be produced.
16 motes. And it is an internal meeting between - 16 Then the next thing — y'all, the only
17 or discussion with Scott Blanchard from ~ from 17 last thing I had was 81. IfI can getto it. And
18 T&M about Meritor, and it includes just a list of 18 nobody listed it. And let me think what my
19 items that they are — that T&M is being asked to 19 question was about it.
20 do as part of the litigation support. 20 MR. DEAS: Did it involve Textron,
21 THE COURT: Let me go to number 16. Let 21 perhaps, Your Honor?
22 me look at it just a second. 22 THE COURT: This is —yeah. Thisis 81
2 MR. DEAS: Your Honor, we can't sce who 23 and 82. Let me put my hands on it just a second.
24 was present. 24 Well, [ guess what — what had my attention here
25 MR. HUBBARD: You should - it just says 2 is that this — these are notes of a conversation
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1 that — [ think I can say this without disclosing, 1 this if it's wrong. You contact the clerk’s
2 These are notes of a conversation that was going 2 office and you'll have to order a transcript. You
3 on between Ramboll, who is a testifying expert, 3 can — and ask for the — go ahead.

4 and Ramboll is a testifying expert for — whoever 4 UNIDENTIFIED SPEAKER: I believe they
] they're a testifying expert for — I think they're S can contact the clerk's office who can provide the
6 a — that's a reporter, and Mr. Peeples, who isa 6 recording for today and then you'll have to get it
7 reporter and a non-reporter, and Ms. LaPratt, who 7 transcribed.

8 is a consulting expert and then some lawyers. And 8 THE COURT: Okay. That's the way it

9 so — well, [ guess 've made my rulings earlier 9 works. Thank you, Niecy. So they'll give you the
10 about — you know, with respect to Mr. Peeples. 10 recording that occurred today and then you can —
11 I — you know, we were takking earlier about they 11 you know, I'll do my best to put down essentially
12 don't go down the hall and talk to one another, 12 in the written order the arguments that I - not
13 Ms. LaPratt and Mr. Peeples, but here they are 13 arguments — the ruling and the basis for my
14 having a meeting together about the site. So I 14 ruling, so, you know, maybe you won't have to go
15 guess nobody — okay. The — my earlier ruling 15 to that expense, but you're welcome to.
16 will stand with respect to those doc- - those ~ 16 Anything else, y'all?
17 that document as well. 17 MR. HUBBARD: My understanding, Your
18 So let's see, y'all. Let's try to recap 18 Honor, it's a 14 day window for appeal from the
19 here if we can and talk about timing. Despite the 19 date —
20 length of today’s hearing, I mean, it seems to me 20 THE COURT: Isit 14 days? Yeah,itis
21 that this is not — you know, the rulings have 21 14 days.
22 been based on some fairly narrow issues and now 22 MR. HUBBARD: So that we don't have to
23 that we've gone through all of the documents I 23 ask for a stay, I'm just wondering if the Court
24 didn't want to just, you know, enter a ruling 24 had some ideas on production time that it's going
25 based on — without, you know, having a hearing 25 to put in the order or whether we have to request
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1 and listening to you and hearing what you had to 1 a stay as we appeal.

2 say about related or not related and those kind of 2 THE COURT: I guess you're going to have

3 things. But now that we've done that. I think 3 to request a stay, because I don't think this case

4 that we will be able to get you — I've already 4 is going to get tried on time.

5 given you my ruling and [ think the truth of the 5 MR. HUBBARD: Because a lot of these

6 matter is you know enough from -- right now to 6 issues that we talked about today will bieed over

7 work on whatever it is. if anything, you want to 7 into the other privilege log issue.

8 work on to appeal said ruling. So - you know, 8 MR. DEAS: Which is onan

9 what [ would imagine I'l do is enter an order 9 extraordinarily short lease.
10 that will categorize these documents. you know, 10 THE COURT: What - I'm sorry. Waita
11 the Peeples’ documents and these are the reasons 11 minute. Let me back up. What now? What did you
12 and the ones — the few ones that aren't, 12 just say about a lot of these are —
13 whatever. But I think in the end of the end, 13 MR. DEAS: Your Honor, there is an
14 this — you know, y'all - I can do the order 14 outstanding privilege log with — that's 1,917
15 fairly quickly despite the number of documents 15 items long that they haven't produced based on
16 we've gone through and, you know, yall should be 16 these same claims of privilege that we talked
17 able to get your arguments before whoever it is 17 about today, largely, with regard to these
18 you want to. You know, I think Judge Brown would 18 clawback documents, and we are — the plaintiffs
19 be the first order of business if you wart to do 19 are to file our motion to compel by February the
20 that. 20 8th, so we've got to leave here, go home, sort
21 So anything clse, y'all? 21 them into categories based on your rulings today,
22 MR. HUBBARD: What is the process for 22 call the defendants, ask them to, you know, relent
23 ordering a transcript from this hearing? 23 on some of them, see what their response is and
24 THE COURT: My understanding is you 24 then draft one really long motion to compel and
25 contact the clerk's office. Niecy, help me with 25 file it eight days from today, which will make
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1 this look like, you know, a walk in the park, [ 1 say all of the cases, except 52 for purposes -

2 fear. 2 not for purposes of discovery, but for purposes of

3 THE COURT: Well, all[can do —all I 3 getting it — to trying it and so forth.

.4 can do is take ~ whatever you file, you know, 4 MR. COUGHLIN: That's right.

5 take it on in. And if you want to move for a 5 THE COURT: And on dispositive motion

6 stay, then — 6 deadlines, right?

7 MR. DEAS: Canl- 7 MR. COUGHLIN: That's right, Judge.

8 THE COURT: - file something asking for 8 THE COURT: Okay. So that leaves us

9 it. Give me some authority for it, under ~ what 9 with that. Then yall filed a motion to sever.
10 the circumstances are in the case and [ will 10 You wanted to try — you just want to try one of
11 certainly get on this as quickly as [ can. 11 those eight or ever how many plaintiffs there are
12 MR. COUGHLIN: Nol a stay of the ruling, 12 in that case?
13 a stay of the production of the documents. 13 MR. COUGHLIN: We believe, based upon
14 THE COURT: I understand. 14 Judge Brown's instructions, I mean, if it's one,
15 MR. COUGHLIN: Okay. 15 it's Ms. Cooper. [ mean, she's going right down
16 THE COURT: Yesh, [ do — I understand. 16 the pleading for trial. But we filed the motion
17 A stay of execution of the ruling. 17 to sever because of the numerous differences
18 MR. DEAS: Which we —~ we would - yeah, 18 between the individual plaintiffs and issues like
19 we've had to resist because of the breaching 19 summary judgment or — I'm sorry — statute of
20 deadlines that — that are already set moving 20 limitations. There's a myriad of individual
21 forward in the case. 21 issues that swamp —
22 MR. COUGHLIN: The only side comment [ 22 THE COURT: Can you - y'all know that
23 had, Your Honor, is your comment about — I think 23 motion is not before me.

24 the case moving forward and dispositive motions 24 MR. COUGHLIN: Ikmnow.
25 which are coming up in May — A THE COURT: So — but my suggestion
Page 163 Page 165

1 THE COURT: Yeah — April, I think. 1 would be — obviously, you have a limited amount

2 MR. COUGHLIN: - we still don't know, 2 of time to worry about filing anything extra. I

3 are we briefing one summary judgment or ten 3 don't think — I frankly don't think calling will

9 summary judgments or eight or what are you doing 4 necessarily help you, but I don't — I'm not

5 with the two plaintiffs in the Cooper case? And 5 discouraging you from calling judge's chambers

6 that does present a problem for all parties. 6 and, you know, asking to spcak to the law clerk

7 THE COURT: Allright. Let's talk about 7 assigned to the case and seeing what could happen.

8 that. I'm not sure I'm following what the 8 I don't know what might happen, including, you

9 issue — 9 know, you donit get to talk with the law clerk. I
10 MR. COUGHLIN: There is a motion to 10 just don't know. But if you think you've got a
11 sever that was decisional in early December — 11 real meritorious argument about why it needs to be
12 THE COURT: Uh-huh. 12 ruled on now and how detrimental it would be if
13 MR. COUGHLIN: - and that impacts 13 it's not ruled on, you know. you might consider
14 our — is there one case going to trial in 14 filing something to advance that position But,
15 November, one plaintifi? Are there ten plaintiffs 15 again, you know. y'all got a lot to do. Boy, I'd
16 from the first Cooper case, or I think the 16 pick those fights carefully.
17 plain- —~ you guys got to do something with at 17 MR. COUGHLIN: Well, that's -
18 least two of them, and who — one has a personal 18 MR. HUBBARD: That would help -
19 injury claim, they — but that's beside the point. 19 MR. COUGHLIN: The amounts of summary
20 But the motion to sever impacts, truly, how this 20 judgments that have to be filed and the analysis
2 case goes forward and the efforts of all sides to 21 and the amount of paper the Court is going to get
22 brief the issues. 22 hit with is significantly different.
23 THE COURT: Well, a couple things: One, 23 THE COURT: Well, that's true. But, now
24 is, my recollection, and y'all correct me if I'm 24 remember, those aren't due, as you said, until
25 wrong about this, but I thought that we — we did 25 some time in May. so there is still some time
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1 before you'd actually start working on those 1 you feel better.
2 because they're going to have to file their motion 2 MR. COUGHLIN: Thank you. I appreciate :
3 first. They're the ones that would be first out 3 that. 2
4 of the block on t. ] THE COURT: Wait, wait, one minute,
5 MR. COUGHLIN: We are. 5 yall. Niecy, who is knower of all things —
6 THE COURT: I'm sorry. I'm sorry. You 6 MR. SMITH: Judge, I'm having some 4
7 file - yeah. I'm forgetting where [ am. T've 7 trouble hearing you. '
8 been up here too long. Anyway, yeah, yall will 8 THE COURT: I'm sorry.
9 have to, and so you will have to start sometime in 9 MR. SMITH: Are we free?
10 advance of that, but not immediately, so — when 10 THE COURT: No, we're not quite through.
11 did you file that motion in terms of — was it 11 My lawclerk has asked to speak to me a second, so
12 before or after September 30th? 12 TI'm speaking to her for just a second.
13 MR. COUGHLIN: It was back in November. 13 MR. SMITH: Okay. :
14 MR. SYKES: It's Docket No. 415. 1¢ THE COURT: Okay. I think I think :
15 THE COURT: Okay. It was after 15  we'redone. Thank yall. g
16 September 30th, soit's - it's not reportable 16 COUNSEL COLLECTIVELY: Thank you, Your |
17 urtil -- you know, the Rule is — I think I tatked 17 Honor. ;
18 toyallabout this. 18 (Audio recording concluded.) g
19 MR. HUBBARD: At the time, when we had 19
2 the joint status conference with Your Honor and 20
21 Judge Brown, the plan was the — was that that was 1
22 going to be decisional by the middle of December 22 :
23 or even before December, because at that point, we 23 ¥
24 wanted it briefed and decisional so that yall - 24 :
25 so Judge Brown could give us a ruling so that then 25 ‘
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1 we could move forward with our motions for summary 1 CERTIFICATE OF COURT REPORTER l'
2 judgment. Because the discovery deadline got 2 1, Nikki L. Lloyd, Court Reporter and :
3 moved, the trial date got moved, the motion for 3 Notary Public, in and for the State of -
4 summary judgment deadline has gotten moved, the 4 Mississippi, hereby certify that the foregoing
5 need to file ~ to rule on that motion to sever ? ;‘::Bi?s a ‘I‘\:h:\d ?Ot;:mt tmnscnpt;’t:sﬁ';im
. . . 1) of my al , ol e mms
: :‘:s_k:;d “:;ioﬁalost and soh:;e re just trying 7 by me in {he aforementioned matter via audio
ly you can help us or a way we .
8 should bring it up to the Court's attention, 8 mo‘dmg? as taken by stenotype and m reduced )
9 to typewritten form under my supervision by means |
9 that's what we need to do, so... 10 of computer-aided transcription.
10 THE COURT: I - like I say. 11 Imﬂmm"wmewof ’
11 different - and y'all know this, different judges 12 myknowledge, I am not in the employ of or related |
12 are different about things. 1 don't see how it 13 to any party in this matter and have no interest, :
13 could hurt, T'm not telling you to do this. But 14 monetary or otherwise, in the final outcome of _
14 I don't see how it could hurt to at least reach 15 this matter. i
15 outto the law clerk to just say — a lot of times 16 Witntess my signature and seal this the |
16 you might think that it hasn't done any good. but 17 19th day of February, 2018. i
17 in fact it has, and sometimes - [ mean, at least 18 ‘
18 with my chambers, you know, we've overlooked 19 LAY T2 )ﬁ"){ e f:' :
19 something, 5o call us. But, anyway, but really 20 g
20 beyond that, I really — y'all, I hear you, but ) NIKKI L: LLOYD, CCR #1870 '
21 thes really about all | can do about that. 21 My Commission Expires: ;
22 Okay. Amnything elsc guys? 5s April 30, 2021 s
23 MR. COUGHLIN: I think we need to hit ES
24 the road, Judge. 24
25 THE COURT: I know. And, again, | hope 25
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SEP 25 2018

The Honorable Bennie G. Thompson
House of Representatives
Washington. D.C. 20515-2402

Decar Congressman Thompson:

Thank you for your letter dated August 29. 2018. to Andrew Wheeler, Acting Administrator of the U.S.
Environmental Protection Agency, regarding environmental hazards in Eastern Heights. Grenada.
Mississippi. associated with the Rockwell International Wheel and Trim Superfund Site (or “Rockwell
Grenada Site™). Your letter was forwarded to my oftice for response.

The EPA’s priority is to protect the health of workers at the facility and residents of Eastern Tleights.
The IEPA has directed and performed extensive sampling in Eastern Heights since 2015, including
sampling this May. June. July and August. The EPA continues to perform sampling in Eastern Heights
to thoroughly characterize Site conditions. and interim actions will be taken immediately if any
unacceptable risks to human health are discovered.

The EPA transitioned oversight of the Site cleanup to its Superfund Program to complete a more
comprehensive response and investigation in December 2017. Since that time. the [EPA Region 4
Superfund Division has completed the following:

e To protect facility workers™ health. the EPA initiated a time-critical removal action on
December 29, 2017. o restart a treatment system and reduce elevated levels of trichlorocthene
(TCE) in air inside the facility. The 1:PA oversees the system.

e On March 13-15.2018. the EPA conducted community interviews and asked residents for input
in identitying additional arcas that warrant investigation tor contaminants. The EPA incorporated
information from these interviews into the Remedial Investigation (R1) for Eastern Heights
(described below) and a Community Involvement Plan.

e On April 28. 2018. the EPA held a community workshop to explain the Superfund process and
introduce community involvement and technical assistance opportunities.

e On May 11.2018. the EPA finalized the workplan for the Eastern Heights RI. The EPA
prioritized, funded and accelerated this work. The EPA will seek to recover the associated costs
from the Potentially Responsible Parties (PRPs).

e On May 13, 2018. the EPA held two community availability sessions about planned sampling in
Eastern Heights and answered questions.

e As part of the ongoing Eastern [eights Rl the following work has been performed:

o Four rounds of outdoor 24-hour air sampling events were completed by the EPA in
Eastern Heights in May. June. July and August 2018. Since Junc. the EPA has also
performed ongoing outdoor air sampling over longer durations (21- to 28-day periods) in
Lastern leights.

¢ Additional sampling activities in June, July and August 2018 included groundwater. soil
and soil gas in and around Fastern Heights.

Internet Address {(URL) = hitp//www epa.gov
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¢ The July 2018 sampling event included vapor intrusion sampling (indoor air. sub-slab
soil gas. and outdoor air) at 12 homes in Eastern Heights located above the contaminated
groundwater plume. The LPA also sampled a residential drinking water well located
south of the facility. at the request of the owner.

o All results are posted (once validated and individual property owners are notified) on the
EPA’s website at: www.epa.gov/superfund/rockwell-intl-wheel. To date. results trom all
of the EPA’s sampling for site-related contaminants have been within the EPA’s
acceptable risk ranges.

You raise concerns that the levels of contaminants in some areas of Eastern Heights are above either the
EPA’s maximum contaminant levels (MCLs) or screening levels. An MCL specifies the maximum level
ot a contaminant allowed in finished drinking water. Though groundwater in the southem portion of
Eastern Heights is contaminated with TCE and other Site-related contaminants. it is not a source of
drinking water. The EPA uses both Regional Screening Levels (RSLs) and Removal Management
Levels (RMLs) when evaluating soil. air and water data. Exceedance of a RSL or RML by itself doces
not imply adverse health effects will occur. RSLs are the first screen used to determine if a detected
contaminant should be evaluated further. If an RSL is exceeded. then the EPA evaluates the data against
the RML tor that contaminant. RMLs are amongst the factors that may be used to support a decision for
the EPA to take a removal action. as we have done at the facility by installing a treatment system to
reduce elevated levels of TCE in the indoor air. The EPA"s sampling 10 date has tound some
exceedances of Site-related contamination above the RSLs in Eastern Heights. but none above the
RMLs,

We appreciate vou sending the information from the recent sampling conducted on the residents” behalt
showing elevated levels of Site-related contaminants in indoor and/or outdoor air in Eastern Heights
(referenced in your letter as “Exhibit J7). We held a call with Ted Lyvons. attorney for a number of the
Eastern Heights residents. on Tuesday. September 4. 2018. and requested a copy ot the full methodology
(including the sampling plan and quality assurance plan) and all resulting data. Some of this information
was received on September 23. 2018, The EPA will continue to evaluate all data to identify the source of
the contamination.

The Rockwell Grenada Site was proposed to the Supertund National Priorities List (NPL) on January
18. 2018. and finalized on September 13. 2018. Adding the Site to the NPL will advance a
comprehensive cleanup to address all contamination—at the facility. in Eastern Heights and in other
surrounding areas-—related 1o former operations as expeditiously as possible.

To ensure that the EPA fully answers all your questions about the Site. | have asked my statt to set up a
call or meeting with you. Allison Wise, in the Region 4 Office of Government Relations. will be
contacting vour office to schedule the call or meeting.

Sincerely.

T T

Onis ~Trev™ Glenn, HI
Regional Administrator
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EPA Concerns and Comments for the Meritor Verbal Proposed Interim Action for the Rockwell
Wheel and Trim Proposed Superfund Site - Grenada, MS

Meritor’s Verbal Proposed Interim Action:

¢ To install and operate a groundwater extraction and treatment system (3 pumping wells)
designed to contain contaminated groundwater on the facility property. Initial well installed and
operational within three months of agreement. System to be removed together with the
permeable reactive barrier once treatment is complete, anticipated within 5-7 years of operation.
Meritor is open to having this process include a Remedial Investigation/ Feasibility Study
(RI/FS) for facility property but may not include the neighborhood or off-facility areas.

EPA Evaluation:

Limitations - The proposed work does not constitute a permanent. final remedy:

/. ® The Meritor proposal is focused on groundwater containment and reduction of contaminants
entering the creek, but does not include groundwater restoration or prevention of air
'comammauon. g o/ )/«/‘:/2 )2 '@ o™ .

['he proposal does not restore groundwater t&beneficial use and meet t_l_pfg)l{lé:abig standards.
NAPL/source control is needed, but not included in Meritor's proposal. “/%}%:séfﬁ clezar 247
The proposed work does not address hexavalent chromium present in the groundwater and

Meritor proposes to eventually remove the permeable reactive barrier. It is uncertain that the
groundwater pump and treat will remove hexavalent chromium from the groundwater before it is
pumped back into the ground or discharged to the outfall ditch. Prior to the installation of the
permeable reactive barrier, the concentration of hexavalent chromium in the surface water of
Riverdale Creek exceeded the state standard for protection of aquatic life. If the hexavalent
chromium in the groundwater is not treated, it could cause the surface water standard to be
exceeded.

. ® The proposed work is not an “NPL-equivalent” cleanup. as it is not designed to meet applicable
cleanup standards.

e The proposal does not address contamination, if any. in the aquifer below the Shaley Aquitard.
.« If the pump and treat system does not work as intended. the PRP has not proposed an alternative
plan.

J. e Unclear that the groundwater contamination in the Eastern Heights neighborhood has been
adequately characterized, and Meritor may be unwilling to perform RI/FS in neighborhood.

&Y e Will not immediately improve the groundwater in the Eastern Heights neighborhood but relies
on groundwater travel time.

jD* RI/FS is Needed. The following items are included in the typical remedial process and are NOT
currently included in Meritor’s proposal.

o Site characterization: While existing data will be utilized, there are important data gaps.
including permanent multi-level wells in the Eastern Heights neighborhood, extent and
source of ambient air contamination, and identification and characterization of additional
source areas at the facility;

c Baseline human health risk assessment: and )

o Evaluation of potential remedies, proposed plan, public input and remedy sclection.

%

RERY



// * Technical assistance grants are available for the community at NPL sites. (Technical assistance
grants for the community are not included in Meritor’s proposal.)

/2 e Meritor’s 2018 Groundwater Report: The report is focused on liability issues and does not
include an evaluation of possible clean up methods. EPA disagrees with some of the
statements/conclusions, and cannot evaluate others. It is not appropriate for EPA to “agree” with
the report. The data will be utilized in designing a remedy.
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